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NOTABLE IMPROVEMENT IN THE BANKING LAW 
JOURNAL. 


Beginning with this issue the Banking Law Journal undergoes an 
improvement in the volume and character of its matter which can be 
called a pronounced advancement. For many years many of its 
most thoughtful, discriminating readers have given expression at 
times to something like the following: “The Banking Law Journal 
Jacks only one thing to make it a perfect text book for the banker, 
and that is the addition of certain commercial decisions to its bank- 
ing decisions.” Such remarks have been thought over and consid- 
ered thoroughly, and it has been decided to adopt the suggestion. 
This issue contains several decisions that can be called commercial 
decisions, with editorial analysis of each, which are just as interesting 
and just as valuable to the average banker as those called banking 
decisions. 

This move is made solely in the interest of the subscriber, whether 
he be a banker, a lawyer or a business man. Not all commercial cases, 
of course, have a direct bearing on the business of the banker, but 
there are many which do lie close to those lines, and it is that kind 
that will hereafter appear in the Banking Law Journal. Many com- 
mercial decisions affect the credit of the banker’s clients, and affect it 
so seriously that the matter becomes of-great interest to all bankers. 
They are frequently called upon for advice along those lines, and the 
worth of their advice can be measured by the knowledge which they 
possess of the question at issue. 

The attention of our readers is especially directed to the commer- 
cial decisions in this issue. They will be found interesting and valu- 
able from every point of view, and may enable the reader to avoid 
some very dangerous pitfalls. 
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THE SITUATION DEFINED BY A BANK. 


In its monthly review of the business situation the National Bank 
of the Republic of Chicago gives utterance to the following sensible 
remarks: 


War developments and impending war revenue legislation have 
for some week absorbed popular attention almost to the exclusion of 
the more immediate factors in general business. While the military 
situation in Europe is held by some observers as marking the begin- 
ning of a new, and perhaps the final phase of the war, the extent of 
the Government’s financial plans emphasizes the magnitude of the 
efforts which must yet be made before peace may be consummated. 
Reduced to terms of money expenditure, these efforts during the new 
fiscal year are expected to average two billion dollars a month. In 
other words, during the next twelve months the financial outlay occa- 
sioned by our war enterprise, and by those Allied purchases in the 
United States which are financed by this Government, will equal 
approximately the money value of the total combined output of all 
the manufacturing industries of the country in a year as recent as 
1914. 

Naturally a considerable portion of this money will be expended 
otherwise than for the purchase of materials. But that a great many 
of our basic industries will be in a state of almost complete satura- 
tion with Government work, and for a long time to come, cannot be 
doubted. With respect to the less essential industries, it is evident 
that the maintenance of capacity operations is becoming increasingly 
difficult in view of the intensifying control exercised over the distri- 
bution of raw materials and the uniformly higher remuneration offered 
to labor in war work; although it must be said that every opportunity 
is given such industries to devote at least a portion of their facilities 
to meeting Government needs. As illustrating the multiplicity of 
these needs it is of interest to observe that a number of industries 
which had lagged behind in the general prosperity of the past two 
years, notably the lumber industry, have received a very appreciable 
impetus from the expanding Government requirements. 


SOSSSF6644 


WITHDRAWAL OF OFFER. 


As a general rule, when one person offers to sell to or purchase from 
another person, the offer may be withdrawn at any time before the 
person to whom the offer was made has accepted it. 

In a decision by the New York Supreme Court, published among’ 
the legal decisions in this issue, the question arose as to whether an 
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offer might be withdrawn, where it appeared that the offer contained 
an express statement to the effect that it could not be countermanded. 

It appeared that on October 30, 1917, the defendant signed an 
order for a machine made by the plaintiff. The order was specifically 
made subject to the approval of the seller of the machine and con- 
tained the following words: “It is expressly agreed that this order 
shall not be countermanded.” 

It was held that, notwithstanding the stipulation against counter- 
manding the order, it could be withdrawn at any time before the 
prospective seller of the machine had shipped the machine, or had 
given notice of the acceptance of the order. In spite of the wording of 
the order it constituted merely an offer, and in the words of the 
court “could not ripen into a contract until it had been accepted by 
the plaintiff, and that acceptance evidenced by the actual delivery 
of the machine, or by some other unequivocal act through which the 
seller would on its part bind itself to deliver the machine, and thus 
furnish consideration for the defendant’s unilateral promise to pay 
for the machine. Until the offer was accepted and consideration fur- 
nished for the unilateral promise of the defendant, the defendant 
had a right to withdraw his offer and cancel his promise to pay, even 
though the order contained the clause that it could not be counter- 
manded.” 


SESEEEEEES 


FALSE REPRESENTATION IN THE SALE OF BANK STOCK. 


The holder of bank stock who falsely represents the value of the 
stock and as a result of such false representations is enabled to dispose 
of it to a purchaser, who relies upon his word, may find himself in a 
position where he will be obliged to make good the loss sustained by 
the purchaser, even though in the course of the transaction he ex: 
pressly refused to guarantee the soundness of the assets of the bank. 

A situation of this character arose in the case of Bushey v. 
Coffman, a recent Kansas decision published among the legal de- 
cisions in this issue. It appeared that the plaintiff, who for some 
thirty years had been chiefly engaged in school work, decided to 
change his vocation and engage in the banking business. Through a 
broker in Denver he learned that a controlling interest in a bank 
at Rocky Ford, Colo., was for sale by its owner, the defendant. The 
plaintiff entered into negotiations with the defendant, and the latter 
explained that he was desirous of disposing of his interest in the bank 
on account of the poor health of himself and his wife. The defendant 
told the plaintiff that the book value of his stock in the bank was at 
least $125 per share. He also told him that the gross earnings for 
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the current year would be $15,000 or more. “That means,” he wrote 
in a letter to the plaintiff, “that after all expenses are paid, together 
with 10 per cent. dividend, we will have over $3,000 to take care of 
bad paper to carry to undivided profits. I figure that we can pay all 
expenses which includes $5,000 a year salary, 10 per cent. dividends, 
carry $1,000 a year to surplus, and then have $2,000 left, either to 
take care of bad paper or to carry to undivided profits. This is the 
kind of a business I have.” 

He also stated that of the $150,000 worth of notes held by the bank 
he did not believe that $500 worth of it was uncollectible. He warned 
the plaintiff to be careful not to let other people know that a sale of 
the bank was contemplated. “You see,” he wrote, “we are crowding 
* the other banks very close on the business and they are very jealous 
and would seize on anything to stop our growth.” As a result of 
what the defendant told the plaintiff as to the condition of the- bank 
and the value of its stock the plaintiff purchased the shares of stock 
held by the defendant at $150 per share, the par value being $100. 
In due course of time the plaintiff discovered that the representations 
made by the defendant were altogether false; so much so that the 
State Bank Commissioner ordered some $45,000 of the bank’s notes 
charged off as worthless and gave the stockholders but a few hours 
in which to collect among themselves an assessment of $140 per 
share to avert the closing of the bank. The plaintiff’s venture in 
the banking business proved a complete failure and his investment 
turned out a total loss. It was held that the facts stated made out 
a good cause of action in favor of the plaintiff against the defendant 
for the loss sustained by the former and this, notwithstanding the 
fact that the defendant had expressly refused to guarantee the sound- 
ness of the notes held by the bank. 


beetetettetteh 


BOOK VALUE OF CORPORATE STOCK. 


It was agreed among the stockholders of a corporation that, if 
one of them wished to withdraw, the others should have the exclusive 
option to purchase all of the holdings of the withdrawing stockholder. 
In the event of such a purchase being made, it was agreed that the 
preferred stock should be taken at par and the common stock at its 
actual book value. The defendant, who held 713 shares of pre- 
ferred stock of J. H. Lane & Co. and 951 shares of the common stock, 
voluntarily severed his connection with the company in March, 
1917. The plaintiffs, who were the other stockhoiders in the agree- 
ment, elected to purchase the defendant’s stock and served a writ- 
ten notice upon him to that effect. The plaintiffs tendered to the 
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defendant the sum of $245,491 and made formal demand for the 
stock held by him, which demand he refused to comply with. Later 
the plaintiffs brought an action for specific performance to compel 
the defendant to carry out his contract to sell his stock to the plain- 
tiffs at its actual book value. The defense interposed by the defend- 
ant was that the plaintiffs had adopted an incorrect method in esti- 
mating the book value of the stock, in that they did not include the 
good will of the corporation as an asset. His contention was that 
the good will of the company was worth $1,500,000 and that, on that 
basis, he was entitled to $625,000 for his stock instead of the amount 
which the plaintiffs had offered to him. In holding that good will 
must be considered in ascertaining the book value of the stock of a 
mercantile corporation, the court made the folowing observation: 
“The important question to be determined is: What is the meaning 
of the words ‘actual book value’? There can be but one meaning: 
that is, the value of all of the assets of the corporation, not any arbi- 
trary or fictitious value, brought about as the result of some book- 
keeping system. It has been repeatedly held that good will is an 
asset, and at times the most valuable one, of a business. Judge Story, 
in his work on Partnership (section 99), says that: 

“*Good will may be properly enough described to be the advantage 
or benefit which is acquired by an establishment beyond the mere 
value of the capital stock, funds, or property employed therein in 
consequence of the general public patronage and encouragement 
which it receives from constant or habitual customers on account of 
its local position or common celebrity, or reputation for skill or 
affluence or punctuality, or from other accidental circumstances or 
necessities, or even from ancient partialities or prejudices.’ ” 

It was accordingly decided that a referee be appointed to take 
proof as to the value of the company’s good will, and upon the filing 
of the referee’s report, that a decree be made directing specific per- 
formance by the defendant upon the payment to him of such sum as 
the referee should fix upon as the true book value of the common stock. 

The decision referred to above is Lane v. Barnard, recently de- 
cided by the New York Supreme Court and it will be found among 
the legal decisions in this issue. 


SEEEEEEEES 


CONTRACT IN RESTRAINT OF TRADE. 


A contract by which an individual precludes himself from follow- 
ing any lawful trade or business is said to be in restraint of trade and, 
as a general proposition, is illegal and unenforceable. For instance, if 
’ a banker should enter into a contract to the effect that he would never 
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at any time or place engage in the business of banking, his contract would 
be illegal-and could not be enforced. The underlying reason is that the 
prosperity of the community, and of the individual as well, is largely 
promoted by leaving every man free to occupy himself in such business 
and at such place, as the demands of patronage and his own particular 
talents may dictate. 

The law, however, does not go to the extent of declaring invalid every 
contract which restricts one of the contracting parties in his business oper- 
ations. If the restraint imposed is reasonable, the contract is valid. Con- 
tracts not to engage in a certain business, which are limited as to the terri- 
tory covered and as to the time for which they are to continue, are fre- 
quently upheld by the courts. Contracts of this character are common in 
connection with the sale of a business or professional practice. These con- 
tracts are upheld on the idea that public policy requires that a man should 
be at liberty to sell a business or professional practice, which he has 
built up, in the most advantageous manner, and a stipulation that he will 
not engage in a business similar to that which he has sold, in such way 
as to deprive the purchaser of the full benefit of his purchase, is regarded 
as legal. 

It is also permissible for an employee to agree that, upon leaving his 
employment, he will not enter into competition with his employer, where 
the restriction is no broader than is necessary for the protection of the 
employer’s business. 

A contract of this sort is involved in the case of Wilkinson Bros. v. 
Ebbetts, a recent decision of the New York Supreme Court, published 
among the legal decisions in this issue. 

The plaintiff, it appeared, was a corporation engaged in business as a 
jobber of paper and paper stock. On March 3, 1913, the defendant, 
who was the selling agent of several manufacturers of paper, entered 
into a contract with the plaintiff to the effect that he would not “directly 
or indirectly engage in or become associated with any business of manu- 
facturing, buying, or selling paper or paper stock, or merchandise of a 
similar character, as principal, agent, employee, adviser, or in any other re- 
lation or capacity, or as stockholder, director, trustee, agent, officer, clerk, 
employee or adviser of any corporation, company, or association other than 
plaintiff, for a‘period of three years from the date of the agreement, or, if 
defendant should at any time be employed by or connected with plaintiff in 
any capacity, then for a period of three years from the severance of such 
connection.” ‘This agreement by its terms applied to the State of New 
York and five other eastern states mentioned in the contract. 

The defendant remained in the employ of the plaintiff until March 3, 
1917. His employment then terminated pursuant to notice previously 
given by him in accordance with a stipulation contained in his contract. 
During the period of his employment the defendant occupied a position of 
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responsibility and became familiar with plaintiff’s customers and with its 
method of doing business. In the year 1916 the plaintiff entered into 
business relations with the Frank Gilbert Paper Company, a manufacturer 
of paper. That company agreed with the plaintiff company that it should 
have the exclusive sale of its paper in the city of New York until further 
notice, except that the Gilbert Company reserved the right to deal directly 
with certain customers of long standing. The plaintiff was thus given 
an exclusive right to sell the Gilbert Company’s paper, but did not become 
in any sense its agent. Shortly after the defendant left the plaintiff's 
employment he sought and procured his own appointment by the Gilbert 
Company as its exclusive sales agent in the City of New York. He also 
procured the selling agency for other manufacturers of paper in territory 
covered by his contract with plaintiff. 

The present action was instituted by the plaintiff for the purpose of 
obtaining an injunction, enjoining the defendant from engaging in the 
paper business at any time during three years after the termination of 
his employment with the plaintiff, contrary to the terms of his contract. 
The court held that the restriction imposed on the defendant by the con- 
tract was not necessarily oppressive and did not impose a greater re- 
straint of trade than was reasonably necessary for the protection of the 
plaintiff’s interests. The contract being lawful, the injunction asked by 
the plaintiff was granted. 


PEPE EEE 


NEGOTIABILITY OF NOTE. 


Much of the litigation concerning promissory notes or bills of 
exchange is brought about by clauses contained in them rendering 
them non-negotiable. It ig quite easy to insert in a bill or note a 
clause which will destroy its negotiability. For instance, a stipulation 
in a note, which in any way renders the payment of it conditional, 
is sufficient to deprive it of the character of a negotiable instrument. 
The question frequently arises as to whether a particular clause ren- 
ders the note in which it appears conditional. Such a question arose 
in the case of Rector v. Strauss, recently decided by the Supreme 
Court of Arkansas and published among the legal decisions in this 
issue. The clause in the note here involved is as follows: “This note 
is made upon the condition and with the express understanding that 
it is to be paid out of the first money received by the Central Avenue 
Real Estate Company, from the sale of lots, which money would be- 
long to me.” 

It was held that the instrument was conditional and therefore non- 
negotiable. The rule is that a bill or note which is made payable 
out of a particular fund is non-negotiable. The instrument may 
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authorize the party making payment to reimburse himself out of 
a particular fund without impairing its negotiability. So long as 
the order to pay or the promise to pay is absolute no harm has been 
done. But if the words used direct that the payment be made only 
out of some specified fund then the instrument is non-negotiable. 

This rule is found in the provision of the Negotiable Instruments 
Law which reads as follows: “An unqualified order or promise to 
pay is unconditional within the meaning of this act, though coupled 
with: (1) An indication of a particular fund out of which reimburse- 
ment is to be made, or a particular account to be debited with the 
amount; or, (2) A statement of the transaction which gives rise to 
the instrument. But an order or promise to pay out of a particular 
fund is not unconditional.” 


Peete 


LOST WILL. 


The case of Sawyer v. Old Lowell National Bank, recently decided 
by the Supreme Court of Massachusetts, presents an interesting story 
concerning the finding of a will in the vault of a bank in Lowell, 
Mass., a number of years after the death of the person who executed 
the will and after her estate had been distributed and spent by the 
heirs, who received the property by virtue of the interstate laws of 
Massachusetts. 

The name of the person who executed the will in question was 
Sarah R. Spalding and it appeared that she died on shipboard April 
6, 1902, while returning from Jamaica. Shortly thereafter a search 
was begun for a will which it was known she had at one time 
executed. One Charles H. Coburn called at the banking rooms of 
the Old Lowell National Bank, the defendant in this case, where Miss 
Spalding had hired a safe-deposit box and kept a deposit account. He 
had the key of the safe-deposit box, and its contents were examined 
in his presence, but no will was found therein. 

Mr. Coburn was duly appointed administrator of Miss Spalding’s 
estate on May 27, 1902. He administrated the estate, had his final 
account allowed May 25, 1905, and distributed the personal estate 
among the next of kin in pursuance of a decree issued by the probate 
court. 

In February, 1910, two clerks in the employ of the defendant were 
engaged in removing from the bank vault certain old books and 
records, preparatory to installing new steel shelving. On the floor, 
under one of the old shelves, they found a rectangular tin box, about 
twelve inches long, seven inches wide, and six or seven inches deep. 
The name Sarah R. Spalding was scratched thereon in two or three 
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places ; and when the box was opened there was found therein the will 
of Miss Spalding, and some other papers and family “keepsakes” of 
no intrinsic value. The president of the bank filed the will in the 
probate office, and notified the attorney who had acted for Mr. 
Coburn. This will was duly allowed March 14, 1910, and the plaintiff 
was appointed administrator with the will annexed. He brought 
this action of tort or contract to recover damages, claiming, among 
other elements, the expenses incident to the administration, and the 
value of the real estate which had been sold by the heirs of Miss 
Spalding prior to the finding of her will. 

The action against the bank was based on the theory that the 
bank had been negligent in failing to produce or deliver the box con- 
taining the will and had thereby rendered itself liable. The case was 
decided in favor of the bank on the equally plausible theory that, 
while presumably the tin box had been left with the bank for safe 
keeping, still the bank could not be made liable unless it appeared 
that it knew, or should have known, that the box contained a will 
And the plaintiff offered no evidence whatever tending to show such 
knowledge on the part of the bank. 


Pee 
SIMILARITY OF BANK NAMES. 


The right of one bank to enjoin another bank from adopting a 
certain name, on the ground that the similarity of the two names 
would create confusion and result in a loss of business to the com- 
plaining bank, was the question presented in the case of Detroit 
Savings Bank v. Highland Park State Bank, 167 N. W. Rep. 895, a 
recent decision of the Supreme Court of Michigan. It was here held 
that the plaintiff, the Detroit Savings Bank, could not restrain the 
defendant from proceeding to have its name changed to “Bank of 
Detroit.” 

With reference to the confusion, which the plaintiff claimed had 
been caused while the defendant was still using the name “Highland 
Park State Bank,” the court made the following observation: 


“The confusion which the plaintiff has shown seems to have been 
more from carelessness and lack of ordinary care than anything else. 
Some stress is laid upon misdelivery of letters owing to similarity of 
names. Mr. Garger, the postman, and a witness for plaintiff, says 
there was not any confusion after the words ‘Bank of Detroit’ were 
emphasized. Three specific instances were cited. One was a boy 
delivermg a message, and he knew there were two banks there, and 
he thought he would try both, and he tried the plaintiff bank first. It 
would seem this confusion was due more to location than to names. 
Another witness did not read name and attempt to distinguish, but 
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simply hurried into plaintiff bank to cash his check. The third, a 
girl, realized the mistake when she got to the window to have her 
check certified. Outside of these three cases, the proofs are largely 
on the part of plaintiff that there was confusion, without tracing it 
to similarity of names, or else in the opinion of the witnesses there 
was liable to be confusion.” 

The following statement, also by the court, indicates further rea- 
sons why the plaintiff bank was not entitled to the injunction asked 
for: 

“I do not find that the plaintiff has shown in this case by sustaining 
the burden of proof that there would be confusion owing to similarity 
of names. In a large city, where two banks are located in the same 
building, there would be some confusion if names were entirely dis- 
similar, and I think that is what has happened here. If the three 
people who were specifically mentioned were confused when the 
words ‘Highland Park State Bank of Detroit’ were on the checks and 
windows, it would seem they would be deceived under any circum- 
stances. This impresses me as resulting from haste and carelessness, 
which is always apt to occur under such conditions. All corporations 
doing banking business have the word ‘Bank’ in. A great many 
corporations use the word ‘Detroit’ and if no two corporations can 
use the word ‘Detroit’ in their title, no matter what the arrangement 
in the same is or other conditions are, then there are many, many 
corporations entitled to redress in the court. I do not thing that a 
corporation in the use of a name has to guard against carelessness, 
haste, thoughtlessness, or things of that nature, but it has a right to 
presume people will use ordinary care to prevent confusion.” 


Pb 
BANK’S POWER TO ACT AS EXECUTOR. 


The fact that the charter of a bank, organized under the laws of 
the State of Maryland, authorizes it “to accept and hold all such 
trusts as shall or may be committed to it by any person, or by the 
order and direction of any judge or any court or tribunal,” does not 
constitute authority for the bank to act in the capacity of executor 
of a will. 

This conclusion was reached in a recent Maryland decision, Ger- 
man-American Bank of Baltimore v. Kopp, 103 Atl. Rep. 1009. 

“While the act of 1872,” said the court, “incorporating the appel- 
lant bank confers the power ‘to accept and hold all such trusts,’ it 
nowhere in express terms confers the power to accept the office and 
appointment of executor. It is obvious, we think, that if the legisla- 
ture had intended to grant this power, they would have conferred it 
upon the bank in express and unmistakable terms.” 





This Department embraces all the newly-decided cases of importance to _ 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


SALE OF BANK STOCK BY FALSE REPRESEN- 
TATION. 


Bushey v. Coffman, Supreme Court of Kansas, Jan. 8, 1918. 173 Pac. Rep. 341. 


The defendant was the organizer and owner of a majority of the 
stock of a bank. He represented to the plaintiff that the stock was 
$125 per share or more; that the bank paid salaries amounting to 
$5,000 annually ; that its profits would allow 10 per cent. dividends 
and would permit charging off $1,000 annually for bad notes, leaving 
$2,000 per annum to be carried to undivided profits. He further 
represented that there was no more than $500 of bad paper in the 

* $150,000 of notes held by the bank. Acting upon these representa- 
tions the plaintiff purchased the defendant’s stock at $150 a share. 
The defendant refused to guarantee the paper held by the bank. 
Later the plaintiff found the defendant’s representations to be alto- 
gether false, some $45,000 of the bank’s notes being worthless and 
uncollectible. The plaintiff’s investment proved to be a total loss. 
It was held that notwithstanding the defendant’s refusal to guaranty 
the —_ paper, he was liable to the plaintiff for the damages 
sustained. 


Appeal from District Court, Labette County. 

Action by Allen H. Bushey against George M. Coffman. Demurrer 
to plaintiff’s evidence in support of his first cause of action sustained, and 
judgment on the pleadings and on plaintiff’s evidence rendered for de- 
fendant on the second cause of action, and plaintiff appeals. Reversed, 
and cause remanded for a new trial. 

DAWSON, J. This appeal chiefly concerns the sufficiency of the 
plaintiff's evidence to establish his two causes of action against defend- 
ant ; the first count being for damages sustained by plaintiff in the pur- 
chase of worthless bank stock in reliance on false and fraudulent rep- 
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resentations of the defendant, and the second being for rescission of a 
contract for the purchase of land by plaintiff under duress. In the 
second, also, plaintiff asked for the return and cancellation of a note 
for $2,500 given to defendant in payment for the land purchased. To 
the second cause of action the defendant files a cross-petition in which 
he prayed judgment for the amount of the note. A demurrer to plain- 
tiff’s evidence in support of his first cause of action was sustained, and 
judgment on the pleadings and on plaintiff's evidence was rendered 
for defendant on the second cause of action. The errors assigned relate 
to these rulings. 

Touching the first cause of action, the evidence for plaintiff tended 
to prove the following facts: 


In July, 1913, the plaintiff, who had been chiefly engaged in school 
work for thirty years, sought to change his vocation and engage in the 
banking business. To that end he called on a Denver broker, A. J. Smith, 
who informed him that a controlling interest in the People’s Home Bank of 
Rocky Ford, Colo., was’ for sale by its owner, the defendant, George 
M. Coffman, who was the founder, president, director, and principal 
managing officer of that bank. Plaintiff went to Rocky Ford and inter- 
viewed Coffman and the latter discussed the bank’s condition, its earn- 
ings, and the price of the bank stock, and Coffman gave his failing 
health and that of his wife as his reason for selling. Bushey, the 
plaintiff, returned to Kansas, and shortly afterward he opened a corre- 
spondence with Coffman with a view of purchasing Coffman’s bank 
stock. On August 5, 1913, the defendant Coffman wrote to Bushey: 


“Yours at hand, and I want to say that I think you are needlessly 
alarmed about my notes: I never saw a bank that had $140,000 or $150,- 
000 worth of notes, that some of them were not at least doubtful. I 
don’t believe we have over $500 worth, but what are good, and if han- 
dled properly can be collected and yet it might be more than that 
amount would prove bad, but that is all in the game. Our gross earn- 
ings this year will be $15,000 or more; that means that after all ex- 
penses are paid together with 10 per cent. dividend, we will have over 
$3,000 to take care of bad paper to carry to undivided profits. I figure 
that we can pay all expenses which includes $5,000 a year salary, 10 
per cent. dividends, carry $1,000 a year to surplus, and then have $2,000 
left, either to take care of bad paper or to carry to undivided profits. 
That is the kind of a business I have. The book value is better than 
$125. I could sell all my stock to local parties inside of six months in 
small lots at. $130. If I should sell to you at $150 and pay Smith of 
Denver $5 a share, that would leave me about $2,000 profit for building 
up this business, and then you want me to guarantee all notes. I would 
not think of it for a minute. If you should come here as you suggest, 
some one would start a rumor that I was trying to sell, and then if you 
should decide not to buy, they would say that there was something 
wrong with the bank. No; Mr. Bushey, you have every chance to find 
out whether I am a man of my word, and when I tell you we have a 
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good business, that we have a good class of notes, you will have to 
take my word for it, or not. Since you was here, we collected $810 
charged off paper, and carried that to undivided profits. We have 
200 or 300 that are more than six months past due, that we are charging 
off. Some of them we hope to have paid before the end of the year. 
If you want a good business in a: good town, you could afford to charge 
off $1,000 a year bad paper, and then have a splendid business. Of 
course I don’t think there is any danger of any such loss, but if there 
was you would be away ahead of the game.” 
Other excerpts of letters from Coffman to Bushey read: 
“August 16, 1913. 
“Yours of the 14th inst. at hand, and in reply would say you would 
have to take one hundred fifty-eight shares (158). * * * Of course 
if I remained as president I could not give possession of house while I 
remained as president, as that would give away the deal. The boys and 
I would stay with you until you had a chance to get acquainted, and the 
run of the business. Of course while we remained. we would expect 
same salary we are drawing now. * * * I would have no objection 
to have Mr. Smith of Denver meet you here on the Sunday you come, 
if Mr. Smith is careful not to let these other bankers get onto the reason 
of him being here. You see we are crowding the other banks very close 
on the business, and they are very jealous, and would seize on anything 
to stop our growth. In fact, if you or Mr. Smith let this out, I will 
deny the whole thing and it will be all off. * * * I inclose statements 
of the three banks. You will notice we have $10,000 more deposits 
than the First, and only $20,000 behind the Rocky Ford National, so 
we can’t afford to take any chances. Things are looking so good that I 
am sorry I ever made this offer, and I will be very thankful if you de- 
cide not to take it, but my word is passed, and I always make good.” 
“August 23, 1913. 
“* * * You are certainly a suspicious man. I am willing to be 
perfectly fair with you, and if you come here again, and really desire a 
good business, I am satisfied you will find that I will treat you fairly 
and will advise you honestly, what I think the best way to handle the 
business, so as not to lose any of the business that I have worked so hard 
to get. Of course, you can put this off as long as you see fit, but I will 
not consider myself under obligation to hold the business for you. 
Other parties want it, but, frankly, I am not at all anxious to sell. I 
think I am making a mistake in selling at price I have made you.” 
“8—27, 1913. 
“* * * Yours just received and will say a bank is like a woman, 
the least breath of suspicion sometimes ruins the reputation, so be care- 
ful that you don’t mention the name of our bank when you consult with 
your friends. I tried to impress this on your mind when you was here.” 
The evidence for plaintiff tended to show that on the faith of these 
written representations of Coffman and further oral representations to 
the same general effect, made by him prior to the writing of these letters 
and afterwards, Bushey purchased from Coffman 158 shares of stock 
in the bank for the sum of $23,700, at the rate of $150 per share, par 
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value being $100 per share; that Bushey paid cash for 151 shares. Coff- 
man retained the remaining 7 shares temporarily; it being part of the 
deal that Coffman should remain as president and director, and that 
Coffman’s two sons should remain as employees of the bank until 
Bushey had familiarized himself with the bank’s business and with the 
local situation. One of the inducements of Bushey’s purchase was the 
promise of Coffman to teach Bushey and Bushey’s son “all about the 
banking business. * * * I will see that you make good, © * © 
and we'll stay with you as long as it is necessary.” 

The sale of the stock was made to Bushey early in September, 1913, 
and thereupon he was elected vice-president and commenced work in the 
bank. In January, 1914, Coffman retired as president and Bushey as- 
sumed its management. Ere then, however, and while he was serving 
as vice-president, he learned that Coffman’s pretensions as to the bank’s 
condition were partly untrue, but not until after Coffman had retired 
did he fully learn how grossly the bank’s condition had been misrepre- 
sented to him. Bushey served as president from January, 1914, until 
January, 1915, and during that time he discovered that many loans of 
the bank were merely repeated renewals of older loans, sometimes with 
and sometimes without the earned interest added to such renewals, 
and that the makers of these notes would not or could not pay; that 
many of the makers were of poor financial rating or unworthy of credit, 
and some were insolvent. In September, 1914, Bushey sold his interest 
in the bank at a nominally high figure, but in such sale he was required 
to guarantee his proportionate share of the bank loans based upon the 
ratio of his stock ownership to that of the bank’s entire capital; and 
some time later, in January, 1915, the bank commissioners of, Colorado 
required these worthless loans, aggregating about $45,000, to be charged 
off from the bank’s resources, which completely extinguished the bank’s 
total capital of $30,000, and created an additional shortage; and the 
stockholders were given but a few hours to assess and collect from among 
themselves $140 per share as a condition of permission to keep the 
bank open and to avert or postpone its dissolution for insolvency. 

Plaintiff's evidence is somewhat obscure as to whether he realized 
anything whatsoever by the sale of his stock in September, 1914; his 
counsel’s interpretation of his evidence on that point being that he re- 
ceived nothing, while counsel for defendant say that Bushey realized 
something out of the nominally high figure specified in his contract for 
the sale of it. However that may be, the evidence for Bushey, read in 
the favorable and auspicious light with which such evidence must al- 
ways be viewed when tested by demurrer (State ex rel. v. Gerhards, 99 
Kan. 462, 464, 162 Pac. 1149), tended to show that he was completely 
and thoroughly swindled by the defendant; that defendant grossly, in- 
excusably, and falsely represented to Bushey that the bank was in a flour- 
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ishing condition ; that its business was prosperous and desirable, when the 
facts were sadly to the contrary—with all of which Coffman was thor- 
oughly familiar; that Bushey relied upon Coffman’s statements in pur- 
chasing the bank stock; that one of the conditions imposed by Coffman 
surrounding the transaction of purchase and sale was that Bushey was 
not to make an independent and effective inquiry among those who 
might know or be expected to know the true condition of the bank and 
its business, but that he should rely upon Coffman’s word of honor. 12 
R. C. L. 375. “You will have to take my word for it,” wrote Coffman. 
And again he wrote, “If you or Mr. Smith let this out, I will deny the 
whole thing, and it will be all off.” Griesa v. Thomas, 99 Kan. 335, syl. 
par. 5, and pages 340, 341, 161 Pac. 670. 

It does not seem necessary to set out the facts as developed by the 
evidence at greater length. The falsity of Coffman’s representations 
inducing the sale and Bushey’s reliance’thereon were shown; Coffman’s 
familiarity with the bank’s condition was shown; the utter worthlessness 
of the bank stock was shown; the total loss of the consideration paid 
for the stock was shown; and the consequent damage to Bushey was es- 
tablished. 12 R. C. L. 433. No waiver was pleaded, and it may be 
doubted if any estoppel was developed in the cross-examination of plain- 
tiff’s witnesses. Certainly there was none, under the scrutiny of a mere 
demurrer to the evidence. This is not saying that a jury would neces- 
sarily arrive at the conclusion that Bushey had committed no acts of 
estoppel. A court, however, has no such privilege in ruling on a de- 
murrer to the evidence. We do not overlook the fact that Coffman did 
not guarantee the bank’s notes; that he declined to insure their pay- 
ment. That does not release him in the slightest degree from the obli- 
gation which the law imposes upon him in favor of the person who pur- 
chased his bank stock in reliance upon the truthfulness of his: repre- 
sentations concerning it. If Coffman consummated the deal on the 
theory that the law would excuse his fraudulent representations because 
of his literal declination to guarantee the bank’s notes—and his corre- 
spondence is susceptible of that interpretation—his artifice and duplictiy 
is the more reprehensible, and his deliberate purpose to deceive and to 
defraud Bushey becomes only more clear. Neither did Bushey waive 
or condone the fraud practiced upon hini by paying for the seven re- 
maining bank shares of Coffman. He was then altogether too deeply 
enmeshed in the matter to rescind and repudiate. His contract with 
Coffman was then partly executed, and that rendered it impractical 
for him to rescind. His only practical redress was to pursue the course 
already undertaken by him, and to look to Coffman later for damages 
when their extent could be accurately ascertained. 

Other matters urged by plaintiff require little discussion. One of 
these we note. The opinion evidence of Rocky Ford bankers and other 
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local business men touching the financial standing of the makers of the 
notes, the worthlessness of which exhausted the bank capital and ren- 
dered valueless the stock sold to Bushey, was excluded. This evidence 
was competent. Bankers who have long been engaged in their line of 
business ought to know and usually do know the financial standing of 
the average citizen of their community who may seek or need credit of 
a local bank; they know or ought to know his ability to meet his obli- 
gations and his disposition to do so. They become experts in their 
line just as lawyers and doctors and other especially skilled persons do 
in theirs. 3 Wigmore, §§ 1917-1923. The competency of the testimony 
of the Rocky Ford bankers and business men could readily have been 
determined by applying the ordinary workaday rule: Can the jury get 
any appreciable help from these witnesses touching the financial standing, 
trustworthiness, and responsibility of the makers of these notes? Wig- 
more, § 1923; and see, also, M., K. & T. Ry. Co. v. Public Utilities Com., 
102 Kan. —, 172 Pac. 1022, decided May 11, 1918. Since evidence touch- 
ing a person’s reputation for truth, sobriety, industry, and his reputed 
standing for citizenship and morality are ordinarily competent and ad- 
missible, such evidence ought logically to be admissible to show his 
reliability and promptness in paying his debts and his ability to do so. 
Abbott’s Proof of Facts (3d Ed.) 336. Such testimony may be greatly 
discounted by cross-examination, but that would only depreciate its evi- 
dentiary value, and would not affect its competency. 

The judgment is reversed, and the cause remanded for a new trial. 
All the Justices concurring. 


TRUST COMPANY AS EXECUTOR. 


Equitable Trust Co. of New York v. Plume et al., Supreme Court of Errors of 
Connecticut, June 11, 1918. 103 Atl Rep. 940. 


A trust company may act as executor in the State of Connecticut. 
When a trust company qualifies as executor in some state other than 
Connecticut, it cannot administer the assets of the estate in Con- 
necticut until it has been appointed ancillary administrator. In 
such case before the trust company has authority to act, it must in 
writing appoint the Secretary of State as its attorney for the service 


of process. | 

Appeal from Superior Court, New Haven County; Case and Bennett, 
Judges. 

Action by the Equitable Trust Company of New York, executor, 
against Frank C. Plume and others to recover a debt due from defendant 
Plume to one Coyne, brought to the superior court for New Haven 
county at Waterbury, and tried to the court on a motion to erase by 
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Case, J. Judgment erasing said case from the docket ; motion to reopen 
said judgment tried before Bennett, J., and denied; appeal by plaintiff 
from the judgment entered and from the denial of the motion to reopen 
the judgment. No error. 

Ulysses G. Church, of Waterbury, for appellant. Charles S. Hamilton, 
of New Haven, and Frederick Seymour, of New York City, for appellees. 

WHEELER, J. The plaintiff’s claim is the same as that made in 
Coyne v. Plume et al., 90 Conn. 293, 97 Atl. 337. While fhat case was 
before this court Coyne, a nonresident, died, and the present plaintiff, 
having been appointed ancillary executor by the probate court for the 
district of Waterbury, was allowed by this court to appear and prose- 
cute the action. The judgment for the plaintiff was on appeal reversed. 
Thereafter the plaintiff trust company as ancillary executor was adiit- 
ted as a party plaintiff in the superior court, where the judgment was 
reversed in accordance with the decree of this court. 

The plaintiff as ancillary executor seeks to secure payment of the 
debt of Plume out of the income of a trust fund in which Plume had a 
life use. The defendant Plume, Willard, and Seymour are nonresidents. 
Willard and Seymour claim an interest in this income through certain 
assignments from Plume to them. Hamilton, a resident, claims an in- 
terest in the income as attaching creditor. In this action a writ of for- 
eign attachment was served on the Colonial Trust Company, and subse- 
quently it was appointed temporary receiver and as such is now holding 
the income from this fund. Each of the defendants specially appeared 
and filed a plea in abatement and to the jurisdiction, to each of which 
the plaintiff demurred. The defendant Seymour also filed a motion to 
erase the case from the docket for want of action. The several de- 
murrers and the motion to erase were heard together, but the trial court 
concluded that one of the questions raised by the motion to erase made 
unnecessary consideration of the pleas in abatement or of the other 
questions in the motion. It accordingly granted the motion upon the 
ground that the trust company had no right to sue as executor. 

The ground upon which the trial court granted the motion to erase 
was that upon the facts of record the plaintiff trust company did not 
have the right as executor to maintain this action in Connecticut. That 
question was fairly raised from the motion to erase. After the judg- 
ment was entered erasing the case the trust company moved to reopen 
this judgment and to add as plaintiff a resident ancillary administrator 
on the estate of Coyne, whose appointment it alleged it was ready and 
willing to apply for and had already applied for. These two questions 
constitute the sole ground of the appeal. The first is the only one of real 
importance. 

We held in Farmers’ Loan & Trust Co. v. Smith, 74 Conn. 625, 627, 
51 Atl. 609, that every testator could select his executor from any class 
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of persons unless such class is by the common law or statute excluded 
from such appointment. The claim was there made that under our com- 
mon law a corporation could not be made an executor. We did not find 
it necessary to decide this, but we expressed the view that in the light 
of the legislation of recent years it could not be said to be the settled 
policy of the state that corporations as such are necessarily excluded 
from being executors. Public policy must rule the decision, and there 
is no declared public policy against their so acting. On the contrary, 
in the 16 years which have passed since this decision many trust com- 
panies have been organized under legislative sanction, and invariably 
these have been given power to act as executor and administrator just 
as all trust companies organized theretofore possessed. 

As a consequence, it must be held to be the established policy of the 
state to grant to corporations organized to do a trust company business 
the privilege of acting as executors and administrators. And therefore 
we now hold that the common law of this state does not deny to a cor- 
poration the right or privilege to serve as an executor or administrator. 

The qualification of an administrator or executor in a foreign juris- 
diction does not as such give him the right to administer upon assets here, 
or sue to recover a debt due here. He must first take out ancillary ad- 
ministration. Hobart v. Conn. Turnpike Co., 15 Conn. 145, 147; Riley 
v. Riley, 3 Day, 88, 3 Am. Dec. 260. But such executor or administrator 
may lawfully collect assets in this state which are voluntarily delivered 
to him. Selleck v. Rusco, 46 Conn. 370, 372. 

Under our practice, which is the general American practice, an exem- 
plified copy of the foreign will duly proved and authenticated will, after 
citation and hearing, be ordered filed and recorded and letters testamen- 
tary issued to the executor named in the will. While the ancillary ap- 
pointment is founded on comity, it is a recognized right which our courts 
will concede to the foreign executor, and upon provision being made for 
our own creditors the balance will either be remitted to the principal 
executor, or distributed here in conformity with the title and rights con- 
ferred by the will. Marcy v. Marcy, 32 Conn. 308, 

The appointment of the plaintiff trust company as executor by the 
judgment of the court of probate for the district of Waterbury, unap- 
pealed from, was conclusive of the right of the trust company to act 
as executor in Connecticut in accordance with the authority of this 
judgment, provided the court had jurisdiction to render such judgment. 
If it had no such jurisdiction its judgment is a nullity and open to attack 
in this action. 

In Farmers’ Loan & Trust Co. v. Smith, 74 Conn. 625, 629, 51' Atl. 
609, we decided that our corporation act denied to foreign corporations 
the privilege of acting as executor in Connecticut. While the case called 
for a decision as to the right of a foreign corporation engaged in the 
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business of a trust company to act as executor of a testator resident in 
’ Connecticut, it necessarily involved a consideration of whether our cor- 
poration act (Pub. Acts 1901, c. 157) accorded to a foreign trust com- 
pany corporation the privilege of acting as executor or administrator in 
Connecticut of a resident or of acting as ancillary, executor or admin- 
istrator of a nonresident. “It is clear,” we held, “that section 51 permits 
corporations established under the laws of other states to exercise in 
this state their appropriate corporate powers in the transaction of any 
kind of business permitted to a domestic corporation formed under the 
corporation act of 1901; and forbids corporations of other states to en- 
gage in any kind of business in this state which is not permitted to 
domestic corporations formed under said act. * * * We are satis- 
fied that the laws of our state do not permit the formation of a company 
under our corporation act for the purpose of transacting the business of 
executor or administrator, whether that business is associated with other 
business appropriate to a trust company, or is associated with manufac- 
turing, trading, or other lawful business, or is the sole purpose of the 
corporation. It follows that section 51 denies to foreign corporations the 
privilege of transacting such business within this state.” 

The court especially relied for its construction of this section upon 
the latter part: 


“But no foreign corporation shall engage or continue in any kind of 
business in this state, the transaction of which is not permitted to do- 
mestic corporations by the laws of this state.” 


Section 81, c. 194, Public Acts 1903, repealed section 51, and substituted 
in its stead: . 

“But no foreign corporation belonging to any of the classes excepted in 
section 62 of this act shall engage in or continue, in this state, the business 
authorized by its charter or the laws of the state under which it was 
organized, unless empowered so to do by some general or special law of 
this state, except for the purpose of carrying out and renewing existing 


contracts heretofore made.” 

In the classes named in section 62 are trust companies, so that this 
amendment to the corporation act forbids any foreign trust company to 
act as executor or administrator in Connecticut unless empowered so to 
do by some general or special law of this. state. The only “special law” 
of this state conferring upon a foreign corporation the privilege of acting ° 
as executor in Connecticut is chapter 131, Public Acts 1903. By sections 
1 and 2 of that act the foreign corporation authorized by its charter 
to act as executor and named as executor in the will of a resident of 
this state may qualify as such, but shall not act until it shall appoint 
in writing the secretary of state to be its attorney upon whom process 
may be served. 

The plaintiff trust company authorized to act as executor or admin- 
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istrator by its charter is, under our corporation act as amended, per- 
mitted to act as executor where so named in the will of a resident of 
this state. In all cases it is debarred from acting as administrator within 
this state. It may be that there is greater reason in permitting a foreign 
trust company to act as ancillary executor in this state than to act as 
executor of the will of the resident. That is a legislative consideration 
with which we have no concern. Before the foreign trust company can 
act as executor of a resident of Connecticut, the Legislature deemed it 
important that it be required to appoint the secretary of state as its at- 
torney. If this plaintiff were permitted to act, there would be no similar 
safeguard. We do not think there is any merit in the claim that the sub- 
ject-matter of this action is not within the jurisdiction of the court. 
The court of probate was without power to appoint the plaintiff trust 
company executor, and therefore its judgment was a nullity. 

Nor do we think that the court’s action in Coyne v. Plume, 90 Conn. 
293, 97 Alt. 337, in admitting the plaintiff trust company to appear and 
prosecute determined its right to act as executor. That court was with- 
out power to confer upon the plaintiff this power; a jurisdictional defect 
may be taken advantage of at any time and directly or collaterally. The 
remaining ground of appeal is not well taken. 

The motion to open the judgment was predicated, not upon present, 
facts, but upon what it was hoped might be made facts in the future. No 


facts are alleged in the motion which furnish the slightest basis for opening 
the judgment. 
There is no error. The other Judges concurred. 


BANK NOT LIABLE ON GUARANTY. 


Chittenden & Eastman Co. v. Saunders County National Bank, Supreme Court of 
Mebraska, June 15, 1918. 168 W. W.. Rep. 100. 


The defendant bank wrote a letter to the plaintiff manufacturing 
company, stating that one of the plaintiff's customers “has made 
arrangements with us to remit to you the sum of $262.32 upon ar- 
rival of goods subject to inspection.” The plaintiff did not acknowl- 
edge receipt of this letter but later shipped the goods without notify- 
ing the bank. Subsequently the plaintiff drew a draft for $267.91 
on the customer, which was dishonored because the customer had at 
the time no deposit in the defendant bank. It was held that the 
bank was not liable as a guarantor and that the plaintiff had no 
cause of action against the bank. 


Appeal from District Court, Saunders County ; Good, Judge. 








WOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 214 
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Action by the Chittenden & Eastman Company against the Saunders 
County National Bank. Judgment for defendant, and plaintiff appeals. 
Affirmed. 

BANKING LAW JOURNAL—J6461— FIFTEEN 

Fawcett & Mockett ad F. A. Peterson, all of Lincoln, for appellant. 
Charles H. Slama, of Wahoo, for appellee. 

MORRISSEY, C. J. Plaintiff appeals from a judgment of the district 
court for Saunders county in favor of defendant. A jury was waived, 
and the cause tried to the court on a stipulation of facts. 

Plaintiff is a manufacturer and jobber of furniture, with its principal 
place of business at Burlington, Iowa. Defendant is in the banking busi- 
ness at Wahoo, Neb. 

One Iverson was desirous of purchasing a bill of goods from plaintiff, 
but plaintiff would not extend credit to Iverson. Iverson had on deposit 
with defendant $206. He made arrangements with defendant to borrow 
enough to bring his deposit up to $262.32, the amount of the bill of 
goods, and defendant at his solicitation wrote plaintiff as follows: 


“Saunders County National Bank, 
“Wahoo, Nebraska, June 21, 1911. 
“Chittenden Eastman Co., Burlington, Iowa—Gentlemen: Mr. G. S. 
Iverson, of this city, has made arrangements with us to remit to you the 
sum of $262.32 upon arrival of goods, subject to inspection as listed 


on your memorandum dated April 8, 1911, addressed to Morrow & Iver- 
son, Dalton, Neb. 


“Yours truly, J. J. Johnson, Cashier.” 


Upon receipt of this letter plaintiff shipped the goods to Iverson, but 
did not acknowledge receipt of defendant’s letter or notify it of the ship- 
ment of the goods. September 21st following plaintiff drew a sight draft 
on Iverson through defendant bank for $267.91. No letter accompanied 
the draft, nor was there anything to indicate that this draft was on ac- 
count of the goods mentioned in defendant’s letter of June 21st. Iver- 
son had no money on deposit with defendant at that time, and the draft 
was dishonored. October 3d, plaintiff wrote defendant inclosing state- 
ment of Iverson’s account, explaining that they had not theretofore 
called defendant’s attention to it because its letter of June 21st had been 
mislaid, but stating that the shipment had been made relying upon de- 
fendant’s letter. Defendant replied that they supposed the Iverson ac- 
count had been closed long ago, as plaintiff had allowed more than three 
months to go by without acknowledging receipt of the letter or giving 
notice that the goods had been shipped; that Iverson had withdrawn his 
deposit, and defendant denied liability. Other letters were exchanged 
in one of which plaintiff said: 


“We extended this man a credit of $267.91 purely upon the recom- 
mendation of the cashier of your bank. It is true that legally the letter 
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you wrote us was not a guaranty, but in every other sense of the word 
it was.” 

Plaintiff complains that the judgment is not sustained by the evidence 
and is contrary to law. Iverson had part of the fund necessary to pay 
for this bill of goods on deposit with defendant and had arranged to 
borrow the necessary balance. Defendant stated the situation correctly 

‘ when it wrote that Iverson had made arrangements to remit upon arrival 
of the goods, subject to inspection. The letter could not be construed 
to mean that the bank was assuming personal liability for the debt, 
nor could it be expected to hold indefinitely the fund provided to pay 
for the goods without any notice of the acceptance of the offer or the 
shipment of the goods. Impliedly, at least, this letter called for an .im- 
mediate acceptance. It was not made. The account was permitted to 
run beyond the time usual in business transactions before the bank was 
notified that any action whatever had been taken, relying upon its letter. 

It is argued that shipment of the goods was a sufficient acceptance, 
but the shipment was made without the knowledge of the bank and with- 
out notice to it. The account was charged not to the bank, but to Iver- 
son, and the draft was drawn for a greater amount than that which 
defendant indicated it would honor. Finally plaintiff states in its corre- 
spondence that no legal liability exists. This statement may have no bear- 
ing other than to show the construction placed upon the correspondence 
by the parties; that originally both parties gave it the construction now 
insisted upon by defendant. The conduct of plaintiff shows that it did 
not regard defendant as primarily liable for the debt, but regarded its 
letter as “a recommendation.” 

The judgment of the district court is amply sustained by the evidence, 
and is affirmed. 

HAMER, J., not sitting. 


BOOK VALUE OF CORPORATE STOCK. 


Gane v. Barnard, New York Supreme Court, June 4, 1918. 170 N. ¥. Supp. 946. 


When a person agrees to purchase corporate stock at its “actual 
book value” the words mean all of the assets of the corporation and 
not any arbitrary or fictitious value as determined by some book- 
keeping system.- In the case of a mercantile corporation, which is a 
growing concern, the good will of the business constitutes one of the 
most, valuable.assets, and must be considered in determining the 


2 : 


“book value. 


_ Action by. James W..Lane and: others against Orin A. Barnard. De- 
fendant. by angwer also: asks specific performance. Interlocutory de- 
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cree granted for appointment of a referee to determine the value of 
the good will of the corporation, and upon his report a decree of spe- 
cific performance to be granted to defendant. 

Kellogg, Emery & Cuthel, of New York City, for plaintiffs. 

Hervey, Barber & McKee, of New York City (Lanier McKee and 
Arthur Wm. Barber, both of New York City, of counsel), for defend- 
ant. 

NEWBURGER, J. This action is brought to decree specific per- 
formance of an agreement entered into between the parties on the 2d 
day of April, 1914. The plaintiffs and the defendant, with one Tobey, 
were the only stockholders of J. H. Lane & Co. The agreement, 
among other things, provided that, in the event of the voluntary or in- 
voluntary severance of the connection of any of the said parties with 
the said corporation, the other parties to the said agreement, or such 
of them as might elect so to do, should have the exclusive option of 
purchasing all, but not a part, of the holdings of the party whose con- 
nection had thug been severed of stocks and bonds in the said corpo- 
ration as the same might exist at the date of such severance of con- 
nection. It was further agreed: That the preferred stock should be 
taken at par, and that the value of the common stock should be figured 
at the actual book value thereof, and that said option should be exer- 
cised by service of notice upon the party whose connection had thus 
been severed at any time within 50 days after such severance, and that 
delivery of the stock and payment therefor should be made 50 days 
after the service of such notice. That in March, 1917, the defendant 
voluntarily severed his conection with J. H. Lane & Co., and he was 
then the owner of 713 shares of preferred stock and 951 shares of the 
common stock of the corporation. The plaintiffs elected to purchase 
the defendant’s stock, and served written notice of such election. That 
the plaintiffs tendered to the defendant the sum of $245,491, and de- 
manded the stock belonging to him, which defendant refused. The 
answer of the defendant denies that the sum thus tendered included the 
full actual book value of the common stock, in that no credit was given 
on the books of the good will, which is a valuable asset, to wit, of the 
value of $1,500,000, and the defendant is. entitled to $625,000, instead 
of the amount tendered and also asks for specific performance. The 
facts are undisputed and there is no claim of fraud or misrepresenta- 
tion. 

The important question to be determined is: What is the meaning 
of the words “actual book value”? There can be but one meaning; that 
is, the value of all of the assets of the corporation, not any arbitrary 
or fictitious value, brought about as the result of some bookkeeping sys- 
tem. It has been repeatedly held that good -witt is an asset, and at times 
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the most valuable one, of a business. Judge Story, in his work on 
Partnership (section 99), says that: 


“Good will may be properly enough described to be the advantage or 
benefit which is acquired by an establishment beyond the mere value of 
the capital stock, funds, or property employed therein in consequence of 
the general public patronage and encouragement which it receives from 
constant or habitual customers on account of its local position or com- 
mon celebrity, or reputation for skill-or affluence or punctuality, or from 
other accidental circumstances or necessities, or even from ancient par- 
tialities or prejudices.” 


He adds that it may be assigned with the premises and the rest of the 
effects. In Parsons on Partnership it is defined as “that benefit or ad- 
vantage which rests only on the good will or kind and friendly feeling 
of others,” and in a note it is added “that, so far as it has a transfer- 
able value, it consists in the additional value which a business pos- 
sesses when it can be sold as a going concern.” Pars. Partn. (4th Ed). 
§ 181. The learned author also indorses Lord Eldon’s definition and 
in another note says: 


“This definition, as we have above intimated, makes good will local and 
an incident of the place where business has been carried on and not of 
the persons by whom it has been conducted. It is in this sense only that 
good will is recognized by the law as a pecuniary interest.” 

In People ex rel. Johnson v. Roberts, 159 N. Y. at page 83, 53 N. E. 


689, 45 L. R. A. 126, Judge Vann says: 


“Good will embraces at least two elements, the advantage of continu- 
ing an established business in its old place, and of continuing it under 
the old style or name. While it is not necesarily altogether local, it is 
usually to a great extent, and must of necessity be, an incident to a place, 
an established business, or a name known to the trade.” 


It appears that the corporation took over the partnership of J. H. 
Lane & Co., and the good, will was entered on the books at a valua- 
tion of $200,000, and at that time the defendant became a stockholder. 
The corporation continued to carry the good will as an asset on its 
books until 1911, and no item of good will has appeared since on the 
books. It is admitted that no resolution of the stockholders or directors 
was passed directing the treasurer or bookkeeper to take the item of 
good will out of the books. It is true that the returns by the corpora- 
tion to the tax authoriti¢és of Massachusets, and which the defendant 
signed as an officer of the corporation, show that the item of good will 
was omitted from the books, but there is absolutely no evidence show- 
ing any authority for such an act. It is admitted that the corporation 
of J. H. Lane & Co. is a going concern, doing a very large business, 
and the stipulation between the parties submitted to me shows that the 
profits since 1909 have annually risen to an enormous sum. It is ap- 
parent to me that the business of J. H. Lane & Co. is an important one; 
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it has a reputation that is very extensive, and therefore has a good will 
that is a very valuable asset, and should be properly entered in its 
books. As to the value thereof, that must be determined in another 
proceeding. Defendant did nothing that estops him from claiming his 
share of the good will. 

Let an interlocutory decree be entered for the appointment of a ref- 
eree to take proof as to the value of such good will, and upon the 
coming in of the report a decree will be granted to the defendant, di- 
recting specific performance on the payment of such sum as the referee 
shall find is the true book value of the common stock of J. H. Lane & Co. 


WRONGFUL USE OF CHECK. 


Apostoloff v. Levy. New York Supreme Court, June 20, 1918. 170 NW. ¥. Supp. 930 


The plaintiff drew a check payable to the order of the defendant 
stock brokers and handed it to a third party with instructions to 
deliver it to the defendants as margin upon a short sale. The third 
party delivered the check to the brokers in a transaction of his own, 
and subsequently received from them the amount standing to his 


credit, after covering a short sale, which he directed them to make 
for his account. It was held that the third party had no apparent 
title to the check and that, for that reason, the brokers were liable 
to the plaintiff for the amount. 


Appeal from City Court of New York, Trial Term. 

Action by Serge Apostoloff against C. Sedgwick Levy and others. 
Judgment for defendant, new trial denied, and plaintiff appeals. Re- 
versed, and judgment directed for plaintiff. 

Argued June term, 1918, before GUY, BIJUR, and WEEKS, JJ. 

L. E. Schlecter, of New York City, for appellant. 

Leo J. Bondy, of New York City, for respondents. 

WEEKS, J. On June 2, 1917, the plaintiff, having been informed by 
one Montgomery that a certain stock was likely to decline in price, drew 
his check for $1,000 to the order of defendants, who were stock-brokers, 
and delivered the same to Montgomery, to be taken to defendants as 
margin upon a short sale of 100 shares of said stock. The defendants 
received the check from Montgomery and sold 200 shares of the stock, 
entering the transaction in an account which they opened in the name of 
Montgomery, and subsequently upon orders from him covered the stock 
and turned over to Montgomery the balance remaining in the account, 
amounting to $571. Both parties having moved for direction of a ver- 
dict, the court directed a verdict for the defendants. 

It is clear that the defendants, on receiving plaintiff’s check drawn 
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to their own order, had no authority to open an account in the name of 
any other person without instruction from him, and they were required 
to keep his funds until they received directions from him in regard to 
them. Montgomery had no apparent title to the check, and there was 
no authority shown for the transfer of plaintiff's funds to him, and the 
defendants were therefore liable to the plaintiff for the funds repre- 
sented by the check. Sims v. United States Trust Co., 103 N. Y. 472, 
9 N. E. 605; Hathaway v. Delaware County, 185 N. Y. 373, 78 N. E. 
153, 13 L. R. A. (N. S.) 273, 113 Am. St. Rep. 909; Bristol Knife Co. 
v. First National Bank, 41 Conn. 421, 19 Am. Rep. 517; Camp v. Sturde- 
vant, 16 Neb. 693, 21 N. W. 449. 

The case of Timpson v. Allen, 149 N. Y. 513, 44 N. E. 171, relied 
upon by respondent, does not apply, for the reason stated in the opinion 
in that case (149 N. Y. at page 519, 44 N. E. at page 173), in distin- 
guishing Sims v. United States Trust Co., supra, as follows: 

“In the case at bar the plaintiff instructed Ballard to deposit these 
checks in the ‘Ballard, A.’ account, and, while the secret account was not 
in the precise name that plaintiff suggested, there is no pretense that Bal- 
lard was instructed to deposit the checks with defendants to plaintiff's 
order; the checks were used substantially in accordance with plaintiff’s 
direction.” 

In the instant case the plaintiff gave no instructions to Montgomery, 
who was only a messenger of the plaintiff, to deposit the check with the 
brokers in any account other than in the name of the plaintiff. 

The judgment must therefore be reversed, with costs, and judgment 
directed for plaintiff for $1,000, with interest from: June 2, 1917, with 
costs in the court below. All concur. 


DAMAGES FOR BREACH OF CONTRACT. 


Mechlowitz v. Krenik, New York Supreme Court, June 20, 1918. 170 N. ¥. Supp. 923. 


' 
‘ 


The plaintiff ordered from the defendant thirty pieces of cloth to 
be delivered at once. Thereafter, the plaintiff accepted and paid for 
five pieces. It was held that this did not preclude the plaintiff from 
claiming damages against the defendant for his failure to deliver the 
balance of the goods contracted for. 


Appeal from City Court of New York, Trial Term. 

Action by Philip Mechlowitz and others against Joseph Krenik. 
From a judgment dismissing the complaint, and an order denying a 
motion to set aside the dismissal and for a new trial, plaintiffs appeal. 
Reversed, and new trial ordered. 

Argued June term, 1918, before GUY, BIJUR, and WEEKS, JJ. 
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John Bogart of New York City (Abraham P. Wilkes, of New York 
“ity of counsel), for appellants. 

Louis J. Altkrug, of Brooklyn, for respondent. 

WEEKS, J. The complainant alleges that on June 11, 1917, an agree- 
ment was entered into between the plaintiffs and defendant by the 
terms of which the plaintiff purchased and the defendant agreed to 
deliver 30 pieces of velours at an agreed price and the defendant 
agreed to deliver the same at once; that thereafter the defendant duly 
delivered 5 pieces of the goods, but failed, refused, and neglected to de- 
liver the remaining 25 pieces; that the plaintiffs duly complied with 
their part of the agreement, were ready, willing, and able to accept 
the balance of the merchandise, and to pay for the same as agreed and 
duly demanded the same, but the defendant failed and refused to deliver 
the same, to plaintiffs’ damage in the sum of $877.50, to recover which 
amount this action was brought. 

Upon the trial plaintiffs offered evidence of the purchase from de- 
fendant’s agents, who stated that defendant would send the goods “as 
soon as the truckman gets back, which will be in a day”; that two 
days later 5 pieces were received by plaintiffs, which were sent the 
next day to a sponger for examination as to merchantability; that 
about two or three days after the five pieces were received one of the 
plaintiffs went to defendant’s place of business, and said to defendant’s 
agent, “We have not received the balance of the goods; when are we 
going to get them?” and he said they would send them to-morrow; 
that a few days later, in response to another inquiry as to when plain- 
tiffs would receive the balance of the goods, defendant’s agent again 
promised that they would receive them the following day; that, when 
the bill became due for the 5 pieces that had been delivered, plaintiffs 
sent for defendant, and defendant’s agent called, and plaintiffs said, 
“We have been tired of running around to you asking you when we 
are going to get these goods; your bill is due, and you demand pay- 
ment of it; we want to know definitely when we are going to get 
them ;” and, upon his promise that they would receive them the fol- 
lowing day without fail, they gave him a check in payment for the 
goods delivered, less one piece which had been returned as defective, 
but that the balance of the goods were never delivered. 

Proof was also offered of the market value of the goods in support of 
the claim for damages, and at the close of plaintiffs’ case the complaint 
was dismissed upon the ground, as stated in the opinion of the trial 
justice, rendered upon the denial of a motion for a new trial: 


“That the acceptance of the 5 pieces precluded the plaintiffs from 
thereafter asserting that the proper quantity was not delivered.” 


The complaint alleged that the defendant agreed to deliver the goods 
“at once,” and the testimony was that the goods would be delivered “as 
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soon as the truckman gets back, which will be in a day.” There was 
no allegation or proof that the goods were to be delivered in one lot, 
and the character of the goods was such that the entire quantity con- 
tracted for could have been delivered in separate lots and by different 
carriers. As stated in Williston on Sales, § 485: 


“When insufficient performance is received by the buyer, he should 
not be debarred from recovering damages because of the insufficiency, 
unless he has agreed to accept what has been offered him in full satis- 
faction of all his rights. If ten barrels of flour are contracted for, and 
five are sent, the fact that the buyer takes the five sent does not indicate 
that he assents to the performance as a full satisfaction. It is a partial 
performance and partial satisfaction, and he takes it as such; nor is he 
bound to assume that the seller intended it otherwise. * * * As the 
hypothesis is that the performance is not what the contract requires, the 
burden is upon the seller to prove an assent to receive it in satisfaction.” 


Upon plaintiffs’ proof there was no indication at the time of delivery 
that the seller did not intend fully to perform the contract, and there 
was no evidence that the plaintiffs accepted the defective performance 
as full satisfaction of defendant’s obligations under the contract. On 
the contrary, there was proof of frequent demands for delivery of the 
balance of the goods, and recognition by the defendant of an obligation 
to make further deliveries, and frequent promises of defendant to do so. 

The judgment should therefore be reversed, and a new trial ordered, 
with costs to appellant to abide the event. All concur. 


PAYEE AS HOLDER IN DUE COURSE. 


Johnston v. Enipe, Supreme Court of Pennsylvania, March 11, 1918. 
103 Atl. Rep. 957. 


The payee of a note may be a holder in due course. The defend- 
ant signed a note as accommodation indorser, with the understand- 
ing that the plaintiff’s name should not be filled in as payee. The 
maker, however, filled in the plaintiff’s name and delivered the note 
to the plaintiff in satisfaction of a claim. It was held that the plain- 
tiff was a holder in due course and could enforce the note against 
the indorser. 


{=" 
| 


Appeal from Court of Common Pleas, Montgomery County. 

Assumpsit on a promissory note by E. E. Johnston against Chester 
Knipe. Verdict for plaintiff for $4,129.62 and judgment thereon, and 
defendant appeals. Affirmed. 


WOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 219. 
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Argued before BROWN, C. J., and POTTER, MOSCHZISKER, 
FRAZER, and WALLING, JJ. 

John McConaghy, Jr., of Philadelphia, and George K. Brecht and 
Henry M. Brownback, both of Norristown, for appellant. Samuel D. 
Conver, of Lansdale, for appellee. 

WALLING, J. This is an action on a promissory note by the payee 
against an indorser. Plaintiff was proceeding by law to collect a claim 
against J. M. Funk, when M. Taylor Uhler came as Funk’s agent and 
asked plaintiff if he would accept a note indorsed by defendant in set- 
tlement of the claim. This being satisfactory, Uhler returned the next 
day with a note, dated Hatfield, Pa., October 14, 1915, and stating: “One 
month after date I promise to pay to the order of E. E. Johnston at the 
First National Bank of Lansdale, Pa. four thousand one hundred sixty- 
six and 46/100 dollars, without defalcation, for value received.” Signed 
by J. M. Furk, and indorsed by M. Taylor Uhler and Chester Knipe. 
Plaintiff accepted the note, and in transferring it to the bank wrote his 
name above that of the other indorsers. He was compelled to take up 
the note at maturity, and brought this suit thereon against defendant. 

At the trial defendant contended that he was an accommodation in- 
dorser, and signed the note at the request of Uhler, before the name 
of the payee had been written therein, and with the agreement that plain- 
tiff’s name should not be inserted as such. Defendant also contended 
that because of the fraud of Uhler he accepted a worthless mortgage 
as security for such indorsement. The note was complete when Uhler 
delivered it to plaintiff, who accepted it for value, in good faith, before 
maturity, and without notice. The verdict was for plaintiff and the court 
entered judgment thereon, from which defendant appealed. The case 
presents the single question, Can the payee in a promissory note be a 
holder thereof to whom it has been negotiated in due course? In, our 
opinion he can. That he might at common law is undoubted. Arm- 
strong v. American Exchange National Bank, 133 U. S. 433, 10 Sup. Ct. 
450, 33 L. Ed. 747; J. G. Brill Co. v. Norton, etc., St. Ry. Co., 189 Mass. 
431, 437,75 N. E. 1090,2 L. R. A. (N. S.) 525; Boston Steel & Iron Co. 
v. Steuer, 183 Mass. 140, 66 N. E. 646, 97 Am. St. Rep. 426; First Nat. 
Bank v. Union Trust Co., 158 Mich. 94, 122 N. W. 547, 133 Am. St. 
Rep. 362; Nelson v. Cowing & Seymour, 6 Hill (N. Y.) 336; Lookout 
Bank of Morristown v. Aull, 93 Tenn. 645, 27 S. W. 1014, 42 Am. St. 
Rep. 934. 

But it is contended that the Negotiable Instruments Act of May 16, 
1901 (P. L. 194) changed the rule; and our attention is called to section 
38 thereof (3 Stewart’s Purdon, p. 3268) that: 

“An instrument is negotiated when it is transferred from one person 


to another in such manner as to constitute the transferee the holder 
thereof. If payable to bearer, it is negotiated by delivery; if payable to 
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ante, iit is negotiated by the indorsement of the holder, completed by de- 
ivery. 

Of course, a note payable to order can be, and usually is, negotiated 
as therein stated. However, the statute fails to say that it may not be 
negotiated in any other way. We interpret this section as declaratory of 
the existing law, not a radical departure therefrom. A statute will not 
be construed as changing the common law beyond what is expressly 
stated or necessarily implied, and in doubtful cases the presumption is 
that no change was intended. See Endlich on Interpretation of Statutes, 
p. 172, § 127; 36 Cyc. 1145; Pettit v. Fretz’s Ex’r, 33 Pa. 118; Smith v. 
Altoona, etc., R. R. Co., 182 Pa. 139, 37 Atl. 930; Keim v. City of Read- 
ing, 32 Pa. Super. Ct. 613. 

The question as to whether a payee may be a holder in due course 
under the statute seems never to have been passed upon by an appellate 
court in this state, but has been in many other states under like statutes, 
and the decisions are conflicting. For example, in Iowa (Vander Ploeg 
v. Van Zuuk, 135 Iowa, 350, 112 N. W. 807, 13 L. R. A. [N. S.] 490, 
124 Am. St. Rep. 275), the question is decided in the negative; whereas 
in Massachusetts (Liberty Trust Co. v. Tilton, 217 Mass. 462, 105 N. E. 
° 605, L. R. A. 1915B, 144), it is decided in the affirmative. In the course 
of a comprehensive discussion in the latter case the court say (217 Mass. 
465, 105 N. E. 606 [L. R. A. 1915B, 144]): 


“The conclusion follows that the payee named in a promissory note, 
who purchases it complete in form for value before maturity, in good 
faith and without notice of any infirmity of title or otherwise, is a per- 
son to whom it has been negotiated as holder in due course, notwith- 
standing it was signed in blank by the party to be charged, whose instruc- 
tions as to the filling of blanks and delivery have not been followed by 
the one to whom it was intrusted by him in its incomplete state.” 


And there attention is also called to the great desirability of not up- 
setting the general understanding and practice of the common law. 

It may be, as defendant contends, that when he indorsed the note the 
payee’s name had not been written therein. Even so, the party in pos- 
session had the prima facie right to fill up the blanks, and although not 
done according to the understanding between defendant and Uhler, that 
would be no defense as to plaintiff, who received the completed note in 
due course. See section 14 of said act (3 Stewart’s Purdon, p. 3258). 
Our views accord with those of the court below, viz.: 


“We do not see how the defendant can escape liability to the plaintiff 
under the facts disclosed in our case. He indorsed the note for the ac- 
commodation of the maker. The amount was set out in the note. Mr. 
Uhler was a prior indorser, and the defendant took from him indemnity 
against loss from such indorsement. If the name of Uhler had been 
written into the note as payee, and the instrument had then been nego- 
tiated to Johnston, the defendant’s liability would have been exactly the 
same as that which it is now sought to enforce. If the defendant can 
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now escape payment, it follows that a note cannot be safely taken by the 
payee, under such irregular indorsements, unless he interviews all the 
prior parties to the note to ascertain whether there is any secret under- 
standing by any one that may affect his title. This would destroy for 
all practical purposes the liability which the statute intends to impose 
on the person who places his name on the back of a negotiable instru- 
ment. It would also tend to interfere with the policy of the law which 
seeks to protect the holder of commercial paper. Even if in certain 
cases a payee is not a holder, in due course, we are of opinion that under 
the facts before us Mr. Johnston is such holder. 


The assignments of error are overruled, and the judgment is affirmed. 


WITHDRAWAL OF ORDER. 


Howe Scale Co. v. Wolfshaut, New York Supreme Court, June 19, 1918 170 
N..¥. Supp. 943. 


An order for a machine, specifically made subject to the approval 
of the seller, although it provides that it cannot be countermanded, 
can be withdrawn at any time before the shipment of the machine 
or notice of the acceptance of the order. 


Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by the Howe Scale Company of New York against Elias Wolf- 
shaut. From a judgment for plaintiff, defendant appeals. Reversed 
and dismissed. 

Argued May term, 1918, before LEHMAN, PENDLETON, and 
FINCH, JJ. 

Abram Goodman, of New York City, for appellant. 

Clarence M. Davis, of New York City, for respondent. 

LEHMAN, J. It appears that on October 30, 1917, the defendant 
signed an order for the delivery of a machine made by the plaintiff. 
The note is an integral part of the order and is printed at the foot of 
the blank form of order signed by the defendant. The order is spe- 
fically made subject to the approval of the seller of the machine. 
While it purports to bind the defendant absolutely, and contains the 
words, “It is expressly agreed that this order shall not be countermand- 
ed,” it is quite evident that the plaintiff was not bound to accept the 
order or deliver the machine. The order consequently constitutes 
merely an offer, and could not ripen into a contract until it had been 
accepted by the plaintiff, and that acceptance evidenced either by the 
actual delivery of the machine, or by some other unequivocal act, 
through which the seller would on its part bind itself to deliver the 
machine, and thus furnish consideration for the defendant’s unilateral 
promise to pay for the machine. Until the offer was accepted and con- 
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sideration furnished for the unilateral promise of the defendant, the 
defendant had a right to withdraw his offer and cancel his promise to 
pay, even though the order contained the clause that it could not be 
countermanded. Hallwood Cash Reg. Co. v. Finnegan (Sup.) 84 N. 
Y. Supp. 154; National Cash Reg. Co. v. McCann, 80 Misc. Rep. 165, 
140 N. Y. Supp. 916. 

In the present case the defendant, on November 3d, notified the 
plaintiff of its intention to cancel the contract. At that time the plain- 
tiff had not shipped the goods, nor had it notified the defendant that it 
had accepted his order, although there is testimony to show that the 
order had been marked O. K. by the sales manager. It is, however, 
now well established : 

“That the mere physical acceptance and attempted enforcement by one 
party of a contract unilateral in form, executed by another, does not 
make the former a party to and bound by the contract.” Levin v. Dietz, 
194 N. Y. 376, 87 N. E. 454, 20 L. R. A. (N. S.) 251. 

Under these circumstances, the court was bound to hold as a matter 
of law, and regardless of any extraneous issue of fraud raised by the 
pleadings, to dismiss the complaint at the close of the plaintiff's case. 

Judgment must therefore be reversed, with $30 costs, and the com- 
plaint dismissed, with costs in the court below. All concur. 


NOTE HELD NON-NEGOTIABLE. 


Rector v. Strauss, Supreme Court of Arkansas, May 27, 1918. 203 S. W. Rep. 1024. 


A promissory note is rendered non-negotiable by the following 
clause: “This note is made upon the condition and with the ex- 
press understanding that it is to be paid out of the first money re- 
ceived by the Central Avenue Real Estate Co., from the sale of 
lots, which money would belong to me.” 


Appeal from Circuit Court, Garland County; Scott Wood, Judge. 

Actions by Berthold Strauss against Mrs. Rosebud Rector, executrix 
of the estate of E. W. Rector, deceased, and against George R. Belding. 
The actions were consolidated. From a judgment for plaintiff, defend- 
ants appeal. Reversed and rendered. 

Berthold Strauss instituted separate suits against George R. Belding 
and E. W. Rector upon two instruments claimed to be promissory notes. 
The circumstances under which they were executed were similar and 
grew out of the same transaction. Hence the two suits were consoli- 
dated. E. W. Rector died and the suit was renewed in the name of 


WOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 302. 





THE BANKING LAW JOURNAL 557 


Mrs. Rosebud Rector, his executrix. The instrument given by Belding, 
together with the indorsements on the back thereof, is as follows: 
“$2,000. Hot Springs, Ark., April 4, 1914. 

“On or before 12 months after date, for value received, I promise to 
pay to David Laser, or order, two thousand dollars, with interest thereon 
at the rate of 8 per cent. per annum from date until paid. This note is 
made upon the condition and with the express understanding that it is 
to be paid out of the first money received by the Central Avenue Real Es- 
tate Co., from the sale of lots, which money would belong to me. If 
sufficient money is not received from the sale of real estate with which 
to pay this note at its maturity, then said note is to be renewed, or a 
new note given for twelve months more, upon the payment of interest 
due on this note. [Signed] George R. Belding.” 

Indorsed : 

“May 7, 1914, paid $500.00. David Laser.” 


Berthold Strauss was the son-in-law of David Laser, and the instru- 
ments were transferred to him as collateral security for money advanced 
by Strauss to Laser. The transfer was made before the maturity of the 
instruments. Subsequently Laser had not paid Strauss, and Strauss 
instituted this action to recover on the instruments. 

The facts under which Belding and Rector executed the instruments 
are as follows: George R. Belding and E. W. Rector owned certain 
vacant lots and blocks in the city of Hot Springs known as the Morrison- 
Belding addition. David Laser owned other blocks and lots known as 
the Central Avenue Park addition. The Central Avenue Real Estate 
Company was incorporated for the purpose of buying these lots and 
blocks and selling them again for a profit. It was estimated that the 
value of the blocks and lots owned by David Laser exceeded in value 
those owned by Belding and Rector in the sum of $4,000. Belding and 
Rector executed the instruments sued on to Laser for $2,000. The de- 
fendants offered to prove by Belding that it was the understanding be- 
tween the parties that the notes should only be paid out of the proceeds 
arising from the sale of the lots. The court excluded this testimony, 
and found that the instruments sued on were negotiable notes, and that 
the plaintiff was a bona fide purchaser for value before maturity. 

Judgment was rendered accordingly, and the case is here on appeal. 

L. E. Sawyer, of Hot Springs, -for appellants. C. T. Cotham, of Hot 
Springs, and Samuel Frauenthal, of Little Rock, for appellee. 

HART, J. (after stating the facts as above). The question raised 
by this appeal is whether the instruments sued on are promissory notes. 
In order to render the making of the instruments negotiable, they must 
contain a written promise to pay money to another unconditionally, 
absolutely, and at all events. If the sum promised to be paid is only 
payable out of a special fund which may prove inadequate to meet the 
demand in full, the instrument is not negotiable. The reason of the rule 
is that such an instrument does not carry the general personal credit 
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of the maker thereto, which is one of the essentials of negotiability. 
3 R. C. L. § 70, p. 884; 8 C. J. p. 123; Daniel on Negotiable Instruments 
(6th Ed.) vol. 1, par. 51, p. 66; Worden v. Dodge, 4 Denio (N. Y.) 159, 
47 Am. Dec. 247; Corbett v. State of Georgia, 24 Ga. 287; Munger v. 
Shannon, 61 N. Y. 251. 


The rule itself is well settled, and the only difficulty is in determining 
whether or not a given case falls within the rule. We think the court 
properly excluded the testimony of Belding as to what the parties in- 
tended the instruments to mean, because the language of the instruments 
themselves makes their meaning plain. We are of the opinion, however, 
that the court did not construe the instruments according to their plain 
and natural meaning. The instruments sued on contain the following: 

“This note is made upon the condition and with the express under- 
standing that it is to be paid out of the first money received by the 
Central Avenue Real Estate Company, from the sale of lots, which 
money would belong to me.” 

The Central Avenue Real Estate Company had been incorporated for 
the purpose of taking over certain lots and blocks belonging to Belding 
and Rector and to Laser and selling them again at a profit. The instru- 
ments sued on were executed by Rector and Belding to Laser to make 
up a deficiency between the estimated value of their lots and blocks and 
those belonging to Laser. These were the circumstances surrounding the 
parties at the time the instruments were executed. We think the fair 
and natural meaning of the language quoted is that Laser was only to be 
paid out of that part of the proceeds arising from the sale of the lots 
which would fall to Belding and Rector. 

It will be observed that while the language quoted refers to the instru- 
ment as a note, it states that it is made upon the condition and with the 
express understanding that it is to be paid out of the money arising from 
the sale of the lots which would belong to Belding and Rector. We 
think the instruments do not carry the general personal credit of Belding 
and Rector, but only the credit of their part of the fund arising from the 
sale of the lots. This construction is borne out by the language of our 
Negotiable Instruments Act (Acts 1913, p. 260). Section 1 of the act 
provides that one of the requirements of a negotiable instrument is that 
it must contain an unconditional promise or order to pay a certain sum 
in money. Section 3 reads as follows: 

“An unqualified order or promise to pay is unconditional within the 
meaning of this act, though coupled with: (1) An indication of a par- 
ticular fund out of which reimbursement is to be made, or a particular 
account to be debited with the amount; or, (2) A statement of the 
transaction which gives rise to the instrument. But an order or prom- 
ise to pay out of a particular fund is not unconditional.” 

So here the money is not promised to be paid unconditionally, for it 
is only payable out of the proceeds of the sale of the lots belonging to 
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Belding and Rector. The last clause of the instrument which provides 
for its renewal does not change the condition under which the money is 
to be paid. It provides that if sufficient money is not received from the 
sale of the lots during the first year to pay the note, then said note is to 
be renewed upon the payment of the interest due. 

Where a note by its terms provides for its own renewal on certain 
conditions, and such conditions arise, so that it becomes renewed, the 
renewal also renews the stipulations. 8 C. J. p. 442, par. 653. 

It follows that the court erred in rendering judgment for the plaintiff, 
and for that error the judgment must be reversed. Inasmuch as the 
instruments sued on are not promissory notes, there is no necessity for 
a remand of the case, and the complaint in each case will be dismissed 
here without prejudice to the right of appellee to enforce in the proper 
forum whatever rights he may have under the contract. It is so ordered. 


HOLDER IN DUE COURSE CANNOT RECOVER ON 
USURIOUS NOTE. 


Sabine v. Paine, New York Court of Appeals, May 14, 1918. 119 N. E. Rep. 849. 


A note, which, under the New York statute, is void in its inception 
for usury, cannot be enforced even by a holder in due course. 


Appeal from Supreme Court, Appellate Division, Second Department. 

Action by C. Olivia Sabine against Maggie S. Paine, impleaded, etc. 
From a judgment for defendant entered on a verdict and the denial of 
a new trial affirmed by the Appellate Division, 166 App. Div. 9, 151 N. Y. 
Supp. 735, plaintiff appeals. Affirmed. 

Joseph P. Tolins, of New York City, for appellant. Hector M. Hitch- 
ings, of New York City, for respondent. 

COLLIN, J. The action is upon a promissory note in the sum of 
$2,100, made by the defendant and owned by the plaintiff. The note was 
payable, four months after its date, to the order of Eugene F. Vacheron. 
It was delivered to him as the agent of the defendant for the purpose 
of having it discounted for her. He, after indorsing it, transferred it to 
the plaintiff for the’sum of $1,850. Under the evidence and the decision 
of the Appellate Division, this appeal presents the single question, Is a 
usurious promissory note enforceable by a holder in due course? 

The Negotiable Instruments Law (Consol. Laws, c. 38) enacts: 


“A holder in due course holds the instrument free from any defect 
of title of prior parties and free from defenses available to prior parties 


WOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 498. 
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among themselves, and may enforce payment of the instrument for the 
full amount thereof against all parties liable thereon.” Section 96. 

“A holder in due course is a holder who has taken the instrument under 
the following conditions: 1. That it is complete and regular upon its 
face ; 2. That he became the holder of it before it was overdue, and with- 
out notice that it had been previously dishonored, if such was the fact; 
3. That he took it in good faith and for value; 4. That at the time it 
was negotiated for him he had no notice of any infirmity in the instru- 
ment or defect in the title of the person negotiating it.” Section 91. 





























When the Negotiable Instruments Law was enacted, it was an estab- 
lished rule of law in this state and many other jurisdictions that a holder 
of a note void by virtue of a statutory declaration because of usury, 
who became such before the maturity of the note for value and without 
notice of the usury, could not enforce the note. The rule is an exception 
to the general principle that a negotiable instrument, in the hands of an 
innocent holder, who had received it in good faith in the ordinary course 
of business, for value, and without notice of a defense, is not invalid 
and is enforceable by the holder. The general principle has been stated: 





























“The bona fide holder for value who has received the paper in the 
usual course of business is unaffected by the fact that it originated in 
an illegal consideration, without any distinction between cases of illegal- 
ity founded in moral crime or turpitude, which are termed mala in se 
and those founded in positive statutory prohibition which are termed 
mala prohibita. The law extends this peculiar protection to negotiable 
instruments, because it would seriously embarrass mercantile transactions 
to expose the trader to the consequences of having the bill or note passed 
to him impeached for some covert defect.” 1 Daniel on Negotiable In- 
struments (6th Ed.) § 197. 


The rule, constituting an exception to it, rests upon the legislative 
intention and enactment. An instrument which a statute, expressly or 
through necessary implication, declares void, strictly speaking, is a simul- 
acrum only. It is without legal efficacy. It cannot obligate a party or 
support a right. In Claflin v. Boorum, 122 N. Y. 385, 388, 25 N. E. 
360, 361, we said: 





















































“A note void in its inception for usury continues void forever, what- 
ever its subsequent history may be. It is as void in the hands of 
an innocent holder for value as it was in the hands of those who 
made the usurious contract. No vitality can be given to it by sale or 
exchange, because that which the statute has declared void cannot be 
made valid by passing through the channels of trade.” 























The rule has general recognition in judicial opinion. Eastman v. Shaw, 
65 N. Y. 522; Vallett v. Parker, 6 Wend. 615; Harper v. Young, 112 
Pa. 419, 3 Atl. 670; Kendall v. Robertson, 12 Cush. (Mass.) 156; Town 
of Eagle v. Kohn, 84 Ill. 292; Sondheim v. Gilbert, 117 Ind. 71, 18 N. E. 
687, 5 L. R. A. 432, 10 Am. St. Rep. 23; Bohon’s Assigne v. Brown, 
101, Ky: 354, 41 S. W. 273, 38-L. R. A. 503, 72 Am. St. Rep. 420; Bir- 
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mingham Trust & Savings Co. v. Curry, 160 Ala. 370, 49 South. 319, 135 
Am. St. Rep. 102; Snoddy v. Bank, 88 Tenn. 573, 13 S. W. 127, 7 L. R. 
A. 705, 17 Am. St. Rep. 918; German Bank v. De Shon, 41 Ark. 331, 
and cases cited. The fact that the holder when he took the paper did 
not know that it had had no inception—that no prior party could sue 
upon it, and that he was loaning money upon it—does not affect the rule. 
He is bound to know the character of the paper he is dealing in. East- 
man v. Shaw, 65 N. Y. 522, 530; Miller v. Zeimer, 111 N. Y. 441, 18 
N. E. 716. 

The statutes of this state fix the rate of interest upon the loan or 
forbearance of money at $6 upon $100 for one year, and at that rate, for 
a greater or less sum, or for a longer or shorter time, forbid the taking 
of a greater rate, and provide: 


“All bonds, bills, notes, * * * whereupon or whereby there shall 
be reserved or taken, * * * any greater sum, or greater value, for 
the loan or forbearance of any money, goods or other things in action, 
than is above prescribed, shall be void. Whenever it shall satisfactorily 
appear by the admissions of the defendant, or by proof, that any bond, 
bill, note, assurance, pledge, conveyance, contract, security or any evi- 
dence of debt has been taken or received in violation of the foregoing 
provisions, the court shall declare the same to be void, and enjoin any 
prosecution thereon, and order the same to be surrendered and cancelled.” 
General Business Law (Cons. Laws, c. 20) §§ 370, 371, 373. 


The statute is peremptory and unequivocal in enacting that a usurious 
obligation is absolutely void. 


The Legislature did not by enacting section 96 of the Negotiable In- 
struments Law intend to abrogate the rule we have stated. The statute 
declaring the usurious instrument void is not repealed expressly or 
through implication. The court is, under its command, to declare it 
void, enjoin prosecution of it, and order it to be surrendered and can- 
celed, whenever satisfactory proof of its usurious character appears. 
It is a pretense, and ineffectual as a source of obligation or of right. 
It is insubstantial and within the intendment of the Negotiable Instru- 
ments Law is not a negotiable instrument and cannot be acted upon or 
affected by it. Section 96 is a declaration of the general principle stated 
by us and has not relevancy to the rule which is an exception to it. 

Our conclusion is in harmony with judicial decisions of other states. 
Perry Savings Bank v. Fitzgerald, 167 Iowa, 446, 149 N. W. 497; Esk- 
ridge v. Thomas (W. Va.) 91 S. E. 7; Lawson v. First National Bank 
of Fulton (Ky.) 102 S. W. 324; Alexander & Co. v. Hazelrigg, 123 Ky. 
677, 97 S. W. 353; Citizens’ Bank v. Crittenden Record-Press, 150 Ky. 
634, 150 S. W. 814; Twentieth Street Bank v. Jacobs, 74 W. Va. 525, 
82 S. E. 320, Ann. Cas. 1917D, 695. 

The judgment should be affirmed, with costs. 

Judgment affirmed. 
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BANK NOT LIABLE FOR DEPOSITOR’S MISAPPRO- 
PRIATION. 


Kendall v. Fidelity Trust Company, Supreme Judicial Court of Massachusetts, 
May 25, 1918. 119 N. E. Rep. 861. 


The employee of an association, authorized to draw checks against 
the association’s bank account, wrongfully drew a check to his own 
order and several checks to the order of the defendant trust com- 
pany, which he deposited with the trust company to the credit of 
his individual account. Later he withdrew and misappropriated the 
proceeds. It was held that the trust company, having no reason to 

. believe that a fraud was being committed, was not liable to the asso- 
ciation. 


Report from Supreme Judicial Court, Suffolk County. 

Bill in equity by Francis H. Kendall and others, trustees doing busi- 
ness under the name and style of the School Street Associates, against 
the Fidelity Trust Company. On report to the full court. Decree or- 
dered dismissing the bill. 

Goodwin, Proctor & Ballantine, of Boston (Geo. K. Gardner, of Bos- 
ton, of counsel), for plaintiffs. J. E. McConnell and Eaton & McKnight, 
all of Boston, for respondent. 

CROSBY, J. This is a bill in equity by which the plaintiffs, as trus- 
tees of the School Street Associates, seek to impress with a trust certain 
moneys deposited in the defendant’s bank by one Alvero, assistant treas- 
urer in the employ of the plaintiffs, the amount so deposited being after- 
wards wrongfully withdrawn and misappropriated by him. A single 
justice overruled so much of the answer as is by way of demurrer, and 
at the request of the parties reported the case to this court upon the 
bill, answer, and agreed statement of facts. 

Where a suit in equity has for its object the disposal of a trust fund, 
all known claimants of the fund must be made parties; in the case at 
bar the defaulting employee, Alvero, although he was the depositor of 
the funds in the defendant bank, has no interest whatever in the subject- 
matter of the suit and need not be joined as a party. The cases of 
Gregory v. Merchants’ National Bank, 171 Mass. 67, 50 N. E. 520, and 
Carr v. National Security Bank, 107 Mass. 45, 9 Am. Rep. 6, cited by the 
defendant, are not applicable to the facts in the present case. 

It is recited in the agreed statement of facts that the plaintiffs kept 
the money of the trust in a deposit account with the Merchants’ National 
Bank of Boston; that in January, 1913, Alvero was employed by the 
plaintiffs, and by an instrument in writing was authorized “to sign checks 
upon Merchants’ National Bank of Boston, and indorse checks for de- 


NWOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 166. 
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posit in said bank, from January 11, 1913, until further notice.” This 
instrument was filed with the Merchants’ National Bank and was not 
revoked until all the deposits made by Alvero had been withdrawn from 
the Fidelity Trust Company. Between September 5 and November 18, 
1916, Alvero drew a series of checks on the Merchants’ National Bank, 
signed “School Street Associates, by. M. Alvero, Assistant Treasurer,” 
and deposited them with the defendant for collection. The first of these 
checks, dated September 5, 1916, for $300, was made payable to Alvero 
individually; the other checks were all payable to the defendant and 
amounted to $4,700. 

It is agreed that: 


“Each of these checks was deposited with the defendant for collection 
by Mariano Alvero on the day of its date, was duly presented to the 
Merchants’ National Bank through the clearing house, and was paid. 
The proceeds by Alvero’s direction were placed to the credit of Alvero's 
personal account with the defendant. In this personal account Alvero 
also deposited moneys other than that derived from proceeds of checks 
drawn upon plaintiff's account. This personal account with the defend- 
ant was at no time overdrawn and the defendant never received any part 
of that account for its own use or in payment of any debt to it, but paid 
out the whole from time to time upon the personal checks of Alvero. 
None of the checks upon the plaintiffs’ accounts above referred to were 
drawn by Alvero for the use or purposes of the plaintiffs, but all were 
drawn for his individual purposes. The defendant’s only knowledge of 
Alvero’s authority to draw checks against the account of the plaintiffs 
was from the checks themselves and the fact that the same were honored 
by the Merchants’ National Bank. The defendant had no notice of any 
fraudulent purpose on the part of Alvero in drawing the checks above 
referred to and in the disposition of the proceeds unless it is chargeable 
with notice by reason of the form of the checks and that their proceeds 
were credited to Alvero’s personal account. On November 18, 1916, 
Alvero absconded, having drawn out and expended for his own purposes 
the entire balance of his personal account with the Fidelity Trust Com- 
pany.” 

We are of opinion that the form of the checks and the fact that their 
proceeds were credited to Alvero’s individual account are not sufficient 
to warrant a finding that the defendant had reason to believe that Al- 
vero was acting dishonestly. There is nothing to show that the defend- 
ant in collecting the checks drawn upon and paid by the Merchants’ 
National Bank without objection had any reason to suspect that the de- 
positor was committing a fraud, or that the checks were not presented 
by the defendant in good faith to the bank on which they were drawn. 
As the defendant had no interest in the deposits and never received any 
part thereof for the payment of any debt due it, but credited all amounts 
so collected to Alvero’s personal account, it cannot be charged with con- 
structive notice of the fraudulent conduct of the fiduciary. R. L. c. 
73, §§ 69, 72, 73; Pratt v. Higginson, 119 N. E. 661; Newburyport v. 
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First National Bank of Boston, 216 Mass. 304, 103 N. E. 782; Allen v. 
Puritan Trust Co., 211 Mass. 409, 422, 423, 97 N. E. 916, L. R. A. 1915c, 
518; Newburyport v. Spear, 204 Mass. 146, 90 N. E. 522, 134 Am. St. 
Rep. 652; Fillebrown v. Hayward, 190 Mass. 472, 77 N. E. 45; Batchel- 
der v. Central National Bank, 188 Mass. 25, 73 N. E. 1024; Havana 
Central Railroad v. Knickerbocker Trust Co., 198 N. Y. 422, 92 N. E. 
12, L. R. A. 1915B, 720; Goodwin v. American National Bank, 48 Conn. 
550; Mott Iron Works v. Metropolitan Bank, 78 Wash. 294, 139 Pac. 
36; Gray v. Johnston, L. R. 3 H. L. 1. 

The weight of authority is in accord with the view that if a bank, 
acting in good faith, merely credits trust funds, knowing them to be such, 
to the personal account of the fiduciary, it will not be liable if he later 
misappropriates such funds. Allen v. Puritan Trust Co., 211 Mass. 409, 
97 N. E. 916, L. R. A. 1915C, 518, and cases cited in note. As the de- 
fendant cannot be charged with constructive notice of the fraudulent 
acts of Alvero merely because of the form of the checks and because 
the amounts collected thereon were deposited in his personal account 
with other funds deposited by him, it follows that there is no evidence 
that the defendant knew he intended to misappropriate the funds, and 
the defendant therefore cannot be held liable. 

Upon the report a decree should be entered dismissing the bill with 
costs. 

So ordered. 


AGREEMENT NOT TO ENGAGE IN PARTICULAR 
BUSINESS. 


Wilkinson Bros. & Co. v. Ebbets, New York Supreme Court, April, 1918. 170 
N. ¥. Supp. 1044. 


A contract by which an employee agrees not to engage in the 
manufacture, purchase, or sale of paper in New York State, or any 
one of five other eastern states, for a period of five years after 
leaving his employment, is not invalid as an unlawful restraint of 
trade and may be enforced by injunction. 


Action for injunction by Wilkinson Bros. & Co. against William E. 
Ebbets. Judgment for plaintiff. 

A. C. Rowe, of New York City, for plaintiff. 

C. A. Taussig, of New York City, for defendant. 

PLATZEK, J. Plaintiff is a corporation engaged in business as a 
jobber of paper and paper stock. Defendant is the selling agent of sev- 
eral manufacturers of paper. The complaint demands judgment that 
the defendant be restrained from engaging, directly or indirectly, as 
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agent or otherwise, in the business of manufacturing, buying, or sell- 
ing paper or paper stock in the state of New York and five other East- 
ern states prior to March 3, 1920. On March 3, 1913, defendant exe- 
cuted a written instrument designated a memorandum of sale. This 
paper recited that defendant had agreed to sell and plaintiff to buy all 
of defendant’s “good will and such of his information and advice and 
assistance as they [plaintiff] may desire in the paper business” at a 
price fixed by the agreement. It is further recited that as an induce- 
ment to said purchase defendant had agreed to refrain directly or in- 
directly from entering into any business competition with plaintiff 
in the manner thereinafter stated. The agreement then provided that 
in consideration of $500, the receipt of which was acknowledged, de- 
fendant would not directly or indirectly engage in or become associated 
with any business of manufacturing, buying, or selling paper or paper 
stock, or merchandise of a similar character, as principal, agent, employee, 
adviser, or in any other relation or capacity, or as stockholder, director, 
trustee, agent, officer, clerk, employee, or adviser of any corporation, 
company, or association other than plaintiff, for a period of three years 
from the date of the agreement, or, if defendant should at any time be 
employed by or connected with plaintiff in any capacity, then for a 
period of three years from the severance of such connection. The 
agreement was to apply to the state of New York and the five other 
states mentioned in the complaint. On the same day plaintiff and defend- 
ant entered into an agreement in writing whereby plaintiff employed 
defendant, at a specified salary, to devote his entire time and energy 
to plaintiff’s business, as he should be directed by plaintiff. This em- 
ployment was for one year from the date of the agreement, with the 
provision that it should continue from year to year until terminated by 
notice of either party, to be given three months before the end of any year. 

At the time these agreements were made defendant was the manager 
of a corporation engaged in the manufacture of paper, in which he 
was also a stockholder. He had no business of his own. Both the 
corporation and himself had recently been adjudicated bankrupts. De- 
fendant entered the employment of plaintiff on March 3, 1913, pursu- 
ant to the agreement of that date. He remained in that employment 
until March 3, 1917. His employment then terminated pursuant to 
notice previously given by him in accordance with the contract. Dur- 
ing these four years defendant occupied a position of responsibility 
and became familiar with plaintiff's customers and with its method 
of doing business. In the year 1916 plaintiff entered into business re- 
lations with the Frank Gilbert Paper Company, a manufacturer of pa- 
per. That company agreed with plaintiff that plaintiff should have the 
exclusive sale of its paper in the city of New York until further no- 
tice, except that the Gilbert Company reserved the right to deal directly 
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with certain customers of long standing. Plaintiff was thus given an 
exclusive right to sell the Gilbert Company’s paper, but did not become 
in any sense its agent. Shortly after defendant left plaintiff's employ- 
ment he sought and procured his own appointment by the Gilbert Com- 
pany as its exclusive sales agent in the city of New York. He also 
procured the exclusive selling agency for other manufacturers of paper 
in territory covered by his contract with plaintiff. 

The agreement of March 3, 1913, containing the restrictive covenant 
upon which the present action is founded, was not an agreement for 
the sale of a business with the good will belonging to it. Defendant 
had neither business nor good will at the time. But there was a 
valuable consideration for the agreement, and, in so far as it under- 
took to restrict defendant’s activities following upon the termination 
of his employment by plaintiff, it was not unlawful, provided the re- 
straint was limited to what was fairly necessary for the protection 
of plaintiff, and so was a reasonable restraint. McCall Co. v. Wright, 
198 N. Y. 143, 91 N. E. 516, 31 L. R. A. (N. S.) 249; Magnolia Metal 
Co. v. Price, 65 App. Div. 276, 72 N. Y. Supp. 792; Dr. Miles Medical 
Co. v. Park & Sons Co., 220 U. S. 373, 31 Sup. Ct. 376, 55 L. Ed. 502. 
If the restrictive covenant be read without reference to the recitals 
which precede it, it would forbid defendant from engaging in or be- 
coming in any way interested in or connected with any company en- 
gaged in the manufacture, purchase, or sale of paper, paper stock, or 
merchandise of a similar character, within the specified territory, for 
three years after the termination of his employment by plaintiff. If the 
contract were so read, the restraint attempted to be put upon defend- 
ant might possibly be held to exceed what was necessary for plaintiff's 
protection. It would, for example, prohibit defendant from becom- 
ing a mere stockholder in any corporation engaged in the manufacture 
of any kind of paper. If, however, the restrictive covenant be read 
in the light of the recitals in the agreement, it may be understood as 
forbidding only such interests or activities as are competitive, and such 
as are therefore fairly necessary for the protection of the jobbing 
business conducted by plaintiff. Such a limitation has been implied 
where there was less in the language of the agreement to suggest it 
than appears in the present case. Ru Ton v. Everitt, 35 App. Div. 
413, 416-418, 54 N. Y. Supp. 896. See, also, McCall Co. v. Wright, 
198 N. Y. 143, 150, 91 N. E. 516, 31 L. R. A. (N. S.) 249. 

The defendant urges that the agreement should be so read, and con- 
tends that, if this be done, it must be held that he has not violated his 
contract. He says that since he ‘acts as agent only for manufacturers 
and sells only to jobbers, he doés not compete with plaintiff, itself a 
jobber. There would be more force in this contention if the parties 
had not themselves expressly included such an agency among the busi- 
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ness connections and activities from which the defendant was to re- 
frain. One of the recitals in the agreement was that the defendant 
had agreed “to refrain directly or indirectly from entering into any 
business competition with the corporation of Wilkinson Bros. & Co. in 
the manner hereinafter stated.” Then followed the covenant, the sub- 
stance of which has been stated, and which enumerated, among a great 
number of other prohibited interests or activities, that of becoming 
associated with any paper manufacturing business as agent. The defend- 
ant voluntarily entered into this agreement and received a valuable 
consideration for it. By its express terms he is forbidden to engage 
in the business which he is now conducting, and which the parties them- 
selves evidently regarded as sufficiently dangerous to the welfare of 
plaintiff’s business to necessitate its prohibition. It would require a very 
plain case to justify the court in holding that what the parties them- 
selves have considered to be business of a competitive nature is not really 
so. Rousillon v. Rousillon, L. R. 14 Ch. Div. 351. I do not think that 
this is such a case. 

Upon the evidence here I cannot hold that the restrictive covenant, 
in so far as it forbade the defendant to act as agent for manufacturers 
of paper, was unnecessarily oppressive, or that it imposed upon defend- 
ant any greater restraint than was reasonably required for the protec- 


tion of the interests of his employer. In its requests for findings plain- 
tiff asks that defendant be restrained until March 3, 1920, from acting 
as manufacturer’s agent for the Gilbert Paper Company or for any other 
manufacturer selling merchandise similar to that dealt in by plaintiff. 
I am of the opinion that plaintiff is entitled to this relief. 

Ordered accordingly. 


NOTE WITH PERFORATED EDGE. 


Iowa City State Bank v. Milford, Court of Civil Appeals of Texas, December 232, 
1917. 200 S. W. Rep. 883. 


Where a note and order for goods are written on the same sheet 
of paper, the note and order being separated by a perforated line 
and it is specifically agreed that the note may be detached from the 
order, upon the acceptance of the latter, such detachment does not 
constitute an alteration nor render the note non-negotiable. The fact 
that the note has a perforated edge at the time of its transfer to a 
third party, indicating that it may have been detached from some 
other paper, does not put the transferee upon notice or affect his 
standing as a holder in due course. 








NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §31. 
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Appeal from Knox County Court; J. M. Morgan, Tudge. 

Suit by the Iowa City State Bank against R. G. Milford. Judgment 
for defendant, and plaintiff appeals. Reversed and rendered. Rehearing 
overruled. 

Brookreson & Howell, of Benjamin, for appellant. J. S. Kendall, 
of Munday, for appellee. 

Buck, J. This is a suit by the Iowa City State Bank against R. G. 
Milford, seeking a recovery, as assignee, upon a note in the principal 
sum of $100, with interest at 6 per cent. from September 26, 1914. From 
a judgment in favor of defendant, the plaintiff has appealed. 

The note was given by appellee to the Franklin Price Company in pay- 
ment of certain-goods ordered by Milford and was made payable in four 
installments of $25 each, due three, five, seven and nine months, after 
date. On the back of the note it was indorsed: 


“December 7, 1914. Pay Iowa City State Bank, Iowa City, Iowa, or 
order. [Signed] Franklin Price Company, by M. H. Taylor.” 


The evidence shows without dispute the following facts: That the 
note was received by Franklin Price Company in Iowa City from its 
traveling salesman on September 26, 1914; said note being attached to 
the order for the goods for which the note was given and separated there- 
from by a perforated line. The order provided: 


“The company is authorized to detach the below note when this order is 
approved and shipped.” 


On September 24, 1914, the day after the note was given, though the 
note itself seems to have been dated September 26th, Milford wrote to 
Franklin Price Company, at Iowa City, the following letter: 

“Gentlemen: On yesterday J booked an order for some of your goods, 
which since I have considered the proposition I am in no shape to take 
up this line now; so I am asking you to hold it up for me for awhile. 
Don’t ship it until notified; the farmers are not selling their cotton and 
I will wait and see how things go before opening up a line like that. Hop- 
ing this is satisfactory, I remain, 

“Yours respectfully.” 

This letter was received by the Franklin Price Company on September 
28th, at which time they had already accepted the order and delivered 
the goods for shipment to the transportation line, and received a bill of 
lading therefor, dated September 26, 1914. The transfer by the Franklin 
Price Company to the bank, appellant here, was made on the date alleged, 
December 7, 1914, for a valuable consideration, and prior to the maturity 
of the first installment. The bank had no knowledge of any infirmity in 
the note. At the time of delivery to the bank, the note had been detached 
from the order. 

We are of the opinion that the evidence shows without doubt that 
the appellant at the time of the suit was a holder for value, without notice 
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of any infirmity in the note sued on, and was entitled to judgment for 
the face value of the note, interest, and attorney’s fees. Therefore, it 
becomes our duty to reverse the judgment, and here render judgment 
for the appellant for the amount of the note, principal, interest, and 
attorney’s fees, atid it is so ordered. Articles 582 and 589, V. S. Texas 
Civil Statutes; Daniel v. Spaeth, 168 S. W. 509; Kaufmann & Runge v. 
Robey, 60 Tex. 308, 48 Am. Rep. 264; Texas Banking & Ins. Co. v. 
Turnley, 61 Tex. 365; Landon v. Foster Drug Co., 186 S. W. 434; 
Landon v. William E. Huston Drug Co., 190 S. W. 534; First National 
Bank v. N. Nigro & Co., 110 S. W. 536. 

We presume that the trial court entered judgment for defendant, on 
the theory that because the evidence showed that the note had a perfo- 
rated edge, tending to show that the note had been detached from some 
other instrument, and thereby altered since its execution by the payor, 
it was therefore not shown to be negotiable; and because the evidence 
showed that the note had been discounted at 10 per cent. in the transfer 
of it by the Franklin Price Company to appellant bank. But this case 
is easily distinguishable from Landon v. Halcomb, 184 S. W. 1098. 
Here, unlike the facts in the cited case, it is shown that, in the written 
contract between Franklin Price Company and appellee, it was specifically 
agreed that the note might be detached by the company from the order 
and contract after said order had been received and approved by the 
Franklin Price Company. Here it is not shown, as was there, that the 
goods shipped, prior to the request by the appellee for a postponement 
of the shipment, were not of the reasonable value of the amount men- 
tioned in the note. In fact, the record is silent as to whether appellee 
received the goods and used them, or what became of them. Indeed, so 
far as the record discloses, appellee would have had no sufficient defense 
against the payment of the note, had a suit been brought by the Franklin 
Price Company as plaintiff. A notice by the consignee, subsequent to 
the shipment of the goods, to postpone the filling of the order and the 
shipment, could not be held to invalidate or impair the note given for 
the purchase price of the goods. 

In the case of Harrison v. Hunter et al., 168 S. W. 1036, the Amarillo 
court passed upon a case very similar in its facts and principles to the 
one under consideration, and held that where an order expressly pro- 
vided that the note given for the purchase price of goods, the note being 
attached to the order but separated from it by a perforated line, as here, 
might be detached from the order, said detachment was not an altera- 
tion of the contract, and that thereby the note was not rendered non- 
negotiable. 

In Landon v. Huston Drug Co., supra, this court held that the mere 
fact that the edge of notes showed perforations indicating that they might 





570 THE BANKING LAW JOURNAL 


have been attached to other paper was not sufficient to show notice of 
defects or defenses against them. 
Judgment reversed and here rendered for appellant. 


POSTDATED CHECK. 


Kuflik v. Vaccaro, New York Supreme Court, Appellate Term, April 11, 1918. 
170 HM. ¥Y. Supp. 13. 


The fact that a check is postdated does not put the purchaser 
thereof upon inquiry and one who takes such a check in good faith 
from the payee may enforce it. 

Appeal from Municipal Court, Borough of Manhattan, Second Dis- 
trict. 

Action by Aaron Kuflik and Samuel Kuflik, copartners, doing busi- 
ness as A. & S. Kuflik, against Santo Vaccaro and Sam Vaccaro, doing 
business as the Melrose Metal Company. Judgment for defendants, 
and plaintiffs appeal. Reversed, with directions. 

Argued January term, 1918, before GUY, WEEKS, and MULLAN, 


Philip Goldfarb, of New York City, for appellants. 

Hanlon & Henschel (M. Montefiore Henschel, of New York City, of 
counsel), for respondents. 

GUY, J. Plaintiffs appeal from a judgment in favor of the defend- 
ants Vaccaro in an action against makers and indorsers of a post- 
dated check, brought by holders acquiring title prior to date of instru- 
ment. The trial judge gave no reason for his decision, so that we 
do not know whether he decided the case upon the theory that the 
plaintiffs were mere assignees, or whether he regarded the instrument 
«s negotiable and found that plaintiffs were not holders in due course. 

[1] I am of the opinion that the requirement of negotiability was 
' satisfied because, within the meaning of the statute (Negotiable In- 
struments Law, § 23), the instrument, when transferred, was payable 
at a “fixed or determinable future time specified therein”; that is, on 
its date. If, however the contrary view is taken, then no time of 
payment was “expressed” in the instrument, and under the statute 
(section 26), it was payable on demand. 

[2] The testimony introduced in behalf of the defendants tended 
to show, and the trial judge was authorized in finding that the de- 
fendants made and delivered the check to M. Fine & Son upon the 
understanding that it should be held by the latter until performance of 


WOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 47. 
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their agreement to deliver a quantity of scrap iron to the makers; 
that the payees refused to deliver the iron, and on or before the day 
fixed for performance transferred the instrument to the plaintiffs. 
Under the circumstances the transfer of the paper was in breach of 
faith and constituted a defect in the title thereto of M. Fine & Son, 
and thereby placed upon the plaintiffs the burden to prove that they 
acquired title as holders in due course. Negotiable Instruments Law, 
&§ 94, 98; Interborough Brewing Co. v. Doyle, 165 App. Div. 646, 151 
N. Y. Supp. 325. The uncontradicted evidence establishes that plain- 
tiffs were purchasers in good faith without knowledge of the equities. 

The judgment must therefore be reversed, and judgment directed in 
favor of plaintiffs for $200 and interest, with costs in this court and 
the court below, with leave to appeal to the Appellate Division. 

WEEKS, J., concurs. 

MULLAN, J. (concurring). The defendant makers, on or about 
August 24, 1917, made their check for $200, dated September 3, 1917, 
and delivered it to the payees as security for the acceptance by the 
makers of goods to be delivered to them by the payees on September 
Ist. The payees on August 3lst indorsed and transferred the check 
to plaintiff who had no knowledge of the nature of the transaction 
between the makers and the payees. On September Ist, the payees 
having refused to deliver the goods, the makers stopped payment of 
the check. The plaintiff deposited the check on September Ist, and 
payment was refused upon its presentation to the drawee bank on 
September 4th—September 3d being a holiday. The decision of the 
trial court in favor of the defendant makers cannot be sustained, 
if plaintiff was a holder in due course of a negotiable instrument. 
The trial justice evidently concluded that the instrument was non- 
negotiable at the time of its transfer to plaintiff, and that therefore he, 
as a mere assignee, took subject to all equities in favor of the makers. 

Prior to the enactment of the Negotiable Instruments Law, the 
cases in which was involved the postdating of checks, though few in 
number, held unequivocally that one who takes, prior to the day of 
its date, a postdated check, is not by the mere fact of the postdating 
put upon such inquiry as to charge him with constructive notice of ex- 
isting equities. Mayer v. Mode, 14 Hun, 155; Frazier v. Trow’s P. 
& B. Co., 24 Hun, 281; Jacks v. Darrin, 3 E. D. Smith, 557. There 
are numerous cases, such as Brewster v. McCardell, 8 Wend. 478, 
Mitchell v. Culver, 7 Cow. 336, Pasmore v. North, 13 East, 516, and 
others, frequently relied upon to sustain the negotiability of postdated 
checks prior to their date, but improperly so, as they were cases of 
postdated promissory notes, and it is obvious that the postdating of 
such an instrument could have no possible effect upon its negotiability. 
But has not a change been wrought in the law as to the negotiability 
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of postdated checks prior to their date by the adoption of the statute? 
The act, designed and purporting to cover the entire subject of ne- 
gotiable instruments, includes the following provisions: 


“Sec. 20. * * * An instrument to be negotiable must conform 
to the following requirements: * * * 


. “3. Must be payable on demand, or at a fixed or determinable future 
time.’ 

“Sec. 26. * * * An instrument is payable on demand: (1) 
When it is expressed to be payable on demand, or at sight, or on pres- 
entation ; or (2) in which no time for payment is expressed. * * *” 

“Sec. 23. * * * An instrument is payable at a determinable fu- 
ture time, within the meaning of this act, which is expressed to be 
payable: (1) At a fixed period after date or sight; or (2) on or before 
a fixed or determinable future time specified therein; or (3) on or at 
a fixed period after the occurrence of a specified event, which is cer- 
tain to happen, though the time of happening be uncertain. * * *” 


Under these provisions I do not see how the instrument in question 
can be said to have been, on August 31, 1917, the date of its transfer 
to plaintiff, a negotiable instrument. It is quite clearly not payable 
on demand within the definition of section 26, or at a fixed or determi- 
nable time within the definition of section 23. Under section 20, to be 
negotiable. it must conform to one of those requirements as to time 
of payment; and confirmation is afforded by the definitions of specific 


kinds of negotiable paper as set forth in the Negotiable Instruments 
Law. This instrument clearly is not a promissory note ; it must, there- 
fore, be either a check or a bill of exchange, which instruments are 
defined in the act as follows: 


“Sec. 210. * * * A bill of exchange is an unconditional order 
in writing addressed by one person to another, signed by the person 
giving it, requiring the person to whom it is addressed to pay on 
demand or at a fixed or determinable future time a sum certain in 
money to order or to bearer.” 

“Sec. 321. * * * A check is a bill of exchange drawn on a bank 


payable on demand.” 

The instrument here dealt with meets neither of these definitions 
in respect of time of payment. On August 31st it was certainly not a 
check, as it was not payable on demand. Neither was it in form a 
bill of exchange payable on demand. Nor, I think, can it be regarded 
as a bill of exchange payable at a fixed future date—that is, the day 
of its date—as such a construction would make the instrument over- 
due the day after that day, thus discharging prior indorsers from the 
claims of a holder who took the paper on the day of its date and pre- 
sented it for payment on the day following, although the holder may 
have taken the paper for what it purported to be, a check at that time 
regular on its face. Can it be said that this paper was, as to holders 
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taking prior to its date, a bill of exchange payable on the day of its 
date, and, as to holders taking on and after the day of its date, an 
ordinary check payable on demand upon presentation within a reason- 
able time? I assume that it was not contemplated to create such an 
anomaly, with all the doubts and difficulties it would be so obviously 
calculated to produce, and yet in no other way that I can see would 
it be possible to impart to a postdated instrument, otherwise resem- 
bling a check, the character of negotiability prior to its date. 

I think that the correct construction of such a paper under the stat- 
ute is that it is nonnegotiable, and therefore subject to all equities, 
until the day of its date, when, in the hands of subsequent holders in 
due course, it is a check ; but in what seems to be the only case in point 
decided in this state since the passage of the act, which happens to 
have been in this court, it was held that section 31 of the act has the 
effect of imparting negotiability to a postdated check prior to its date. 
Albert v. Hoffman, 64 Misc. Rep. 87, 117 N. Y. Supp. 1043, followed 


in Triphonoff v. Sweeney, 65 Or. 299, 130 Pac. 979. That section 
provides that: 


“The instrument is not invalid for the reason only that it is ante- 
dated or postdated, provided this is not done for an illegal or fraud- 
ulent purpose. The person to whom an instrument so dated is deliv- 
cred acquires the title thereto as of the date of delivery.” 


“Instrument,” as defined in section 2 of the act, “means negotiable 
instrument,” and even without that definition it appears to us to be 
plain that “validity” and “negotiability” were not intended to be 
synonymous. This construction of section 31 does not rob it of vital- 
ity or usefulness. This very instrument, for example, from the day 
of its date, and thereafter for a reasonable time, was a good check; 
it was not “invalidated” by the fact that the date had been written 
in 10 days earlier ; and, furthermore, section 31 has its distinct purpose 
in that it prevents the raising of any question as to the negotiability 
of instruments that are made negotiable by the statute, such as ante- 
dated checks, and antedated and postdated promissory notes and bills 
of exchange. 

Nor can it, in my view, be urged that the provision of section 7 of 
the act, that “in any case not provided for in this chapter the rules 
of the law merchant shall govern,” has any applicability to the situa- 
tion here. Assuming that, under the common law of this state at the 
time of the enactment of the Negotiable Instruments Law, the instru- 
ment in question was negotiable from the moment it was drawn, I 
think that section 7 cannot be given the effect of continuing as nego- 
tiable such instruments as are not designated as negotiable instru- 
ments in the act, but that it was intended merely to apply to the 
negotiable instruments named in the act such rules as existed prior 
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to the act, which are not covered by and are not inconsistent with the 
provisions of the act. If it can be said that in construing the statute 
the presumption cannot lightly be indulged in that it was intended to 
curtail the negotiability of an instrument long and apparently quite 
generally held to be negotiable, the answer must be that, if a casus 
omissus be met with in a statute, the courts are without power to 
supply the deficiency by judicial construction. Whether it was intend- 
ed to change the law, or whether the omission was due to inadvert- 
ence, we are without knowledge; but I reach the conclusion that, for 
whatever reason, a postdated check is not, prior to its date, a nego- 
tiable instrument under the statute. The decision of this court in 
Albert v. Hoffman, supra, requires us, however, to reverse the judg- 
ment in defendant’s favor; but, because of the doubt as to the correct- 
ness of the holding there, we give leave to the respondent to appeal 
to the Appellate Division. 

The payees were also joined as defendants, but defaulted. The 
judgment, although there were four defendants, two being the makers, 
and two the payees, is in favor of “the defendant.” As the makers 
alone defended, and as they were doing business under a trade-name, 
it is quite probable that the trial justice in rendering judgment lost 
sight of the fact that there were two makers and that the payees had 
been served; at any rate, the judgment is treated by all parties to 
this appeal as being against both Vaccaros, and the plaintiff’s notice 
of appeal brings up for review only such part of the judgment as is in 
favor of the Vaccaros, they apparently not troubling to appeal from 
so much of the judgment as was in favor of the payees, Fine. 

I accordingly treat the appeal as relating solely to the judgment in 
favor of the defendant makers. 


LIABILITY OF MARRIED WOMAN ON GUARANTY. 


Lieber v. American National Bank, Supreme Court of New Jersey, March 6, 1918. 
103 Atl Rep. 381. 


In New Jersey a married woman cannot legally bind herself as 
a guarantor or surety for the debts of another. She will not, how- 
ever, be permitted to rescind an executed contract of this charac- 
ter. Thus, where a married woman left two savings bank pass- 
books with the cashier of her bank, as security for loans made 
by. the bank to her husband, she could not compel the cashier of 
the bank to pay the deposit to her, although she brought action 
against the bank before the notes became due. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §274. 
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Appeal from Circuit Court, Essex County. 

Action by Kate Lieber against the American National Bank. From 
a judgment for plaintiff, defendant appeals. Reversed. 

Argued November term, 1917, before GUMMERE, C. J., and PAR- 
KER and KALISCH, JJ. 

Wolber & Blake, of Newark, for appellant. Edward Schoen, of 
Newark, for respondent. 

GUMMERE, C.J. This was an action by the plaintiff, Kate Lieber, 
a depositor in the savings department of the defendant company, 
to recover from it the sum of $1,880.22, moneys on deposit in two 
savings accounts, evidenced by passbooks issued to her by the bank. 
The defendant, while admitting that this sum was on deposit with it, 
denied the right of the plaintiff to compel its payment to her for the 
reason that she had assigned the passbooks just mentioned to the 
bank, as security for the payment of two notes discounted by it for 
her. At the time this suit was instituted the notes were not yet due. 
The plaintiff’s reply to this claim was, first, a denial that she had 
ever assigned the passbooks to the defendant to secure the payment 
cf the notes referred to, and, further, that, conceding she had done so, 
the assignment was invalid, for the reason that the notes which the 
assignment was made to secure were those of her husband; that she 
received no benefit from the transaction, and, consequently, was with- 
in the protection of the Married Woman’s Act. The trial resulted in 
a verdict in favor of the plaintiff for the full amount of her claim, and 
the defendant appeals from the judgment entered thereon. 

The appellant submits several grounds of appeal, only one of which, 
however, we find it necessary to consider, and that is the refusal of 
the court to charge the following request: 


“If you decide that the plaintiff left the two savings account books 
with the cashier of the American National Bank as security for loans 
made by the bank to her husband, the jury must bring in a verdict 
for the defendant.” 


The court charged this request with the modification that the legal 
proposition contained in it was sound, provided Mrs. Lieber got any 
value on the faith of the transaction; that if she did, the transaction 
was good, and the bank’s title was good, but otherwise not. We 
think the appellant was entitled to have the request charged as it 
was submitted, and without modification or qualification. The present 
suit is not based on a repudiation by Mrs. Lieber for an executory 
contract made solely for the benefit of her husband, and, therefore, 
voidable under the Married Woman’s Act, but upon the alleged right 
to revoke an executed contract by which she had assigned to the de- 
fendant her separate property as collateral security for the payment of 
her husband’s debt. As was said by the Court of Errors and Appeals 
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in Warwick v. Lawrence, 43 N. J. Eq. 179, 184, 10 Atl. 376, 377 (3 
Am. St. Rep. 299): 


Although “a married woman cannot bind herself to pay the debts 
of another, but she can pass over her money or property for that pur- 
pose, and it cannot reasonably be contended that after the doing of 
that act she can at will avoid it.” 


In other words, that while executory contracts of suretyship are 
not enforceable against married women, executed contracts cannot be 
rescinded by them. To the same effect is Shipman v. Lord, 58 N. J. 
Eq. 380, 44 Atl. 215, in which it was held that an assignment of her 
property made by a married woman to secure another’s debt, being an 
executed contract of suretyship, cannot be rescinded by her. 

For refusing to charge the request submitted, therefore, the judg- 
ment under review will be reversed. ° 


CHECK DRAWN AGAINST NO FUNDS. 


Merkel v. State, Supreme Court of Wisconsin, May 21, 1918. 167 N. W. Rep. 802. 


The Statutes of Wisconsin make it a misdemeanor to issue a check 
knowing that there are no funds in the drawee bank for its payment. 
It is also provided that the issuing of the check shall be prima facie 
evidence of the intent to defraud and of knowledge of insufficient 
funds, provided the drawer does not pay to the drawee the amount 
due within 5 days after receiving notice that the check has not been 
paid. Under this statute it is held that the offense is complete when 
the check is issued with intent to defraud. The provision of the 
statute in regard to payment within 5 days after notice, above re- 
ferred to, is merely a rule of evidence for determining whether or 
not there was intent to defraud. 


Error to Municipal Court of Milwaukee County; A. C. Backus, Judge. 

Frank Merkel was convicted of fraudulently issuing a check, and brings 
error. Affirmed. 

Henry S. Sloan, of Milwaukee, for plaintiff in error. Spencer Haven, 
Atty. Gen., and Winfred C. Zabel, Dist. Atty., and Arthur H. Baartelt, 
Asst. Dist. Atty., both of Milwaukee, for the State. 

KERWIN, J. Plaintiff in error, hereinafter called defendant, was 
convicted of fraudulently issuing a check, and has brought the record 
here for review upon writ of error. 

Following is the statute upon which defendant was prosecuted and 
convicted : 


WOTE.—For other similar decisions see Banking Law Journal Digest aad 
Supplement, § 113. 
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“Section 4438a. 1. Any person who, with intent to defraud, shall 
make or draw, or utter or deliver, any checks, drafts, or order, for the 
payment of money, upon any bank or other depository, knowing at the 
time of such making, drawing, uttering or delivering, that the maker, 
or drawer, has not sufficient funds in, or credit with, such bank or other 
depository, for the payment of such check, draft, or order, in full, upon 
its presentation, shall be guilty of a misdemeanor, and punishable by im- 
prisonment for not more than one year, or by a fine of not more than one 
thousand dollars, or both fine and imprisonment. 

“2. As against the maker or drawer thereof, the making, drawing, 
uttering or delivering of a check, draft or order, payment of which is re- 
fused by the drawee, shall be prima facie evidence of intent to defraud 
and of knowledge of insufficient funds in, or credit with, such bank or 
other depository, provided such maker or drawer shall not have paid the 
drawee thereof the amount due thereon, together with all costs and pro- 
test fees, within five days after receiving notice that such check, draft 
or order has not been paid by the drawee. 

“3. The word ‘credit’ as used herein, shall be construed to mean an 
arrangement or understanding with the bank or depository, for the pay- 
ment of such check, draft or order.” 


Counsel for defendant contends that the provision in subdivision 2 of 
the above statute respecting payment of the check, draft or order within 
5 days after receiving notice that such paper has not been paid by the 
drawee is an essential element of the offense. In this contention counsel 
is in error. Under the former statute, before amended, the offense was 
not complete until the paper had been presented and remained unpaid for 
5 days after it became payable, while under the present statute the of- 
fense is complete when the paper is made, drawn, or uttered with intent 
to defraud. Manifestly subdivision 2 of the present statute is a rule 
of evidence. Section 4438a before amendment by chapter 164, Laws of 
1917, provided: 


“Any person who shall make, sign, utter and deliver an instrument in 
writing commonly known as a bank check, with intent to defraud, with- 
out having money on deposit where such check is made payable, shall, if 
such check is presented and remains unpaid for five days after it be- 
comes payable and payment thereof is refused because the maker has 
no funds on deposit with which to pay such a check, be punished by 
fine of not more than one hundred dollars or by imprisonment in the 
county jail not more than one year.” 


In the instant case the defendant did not testify or produce any evi- 
dence, and it sufficiently appears from the record that the check was 
issued and not paid at the time of the arrest, which was 17 days after 
the issuance of the check and more than 5 days after notice so that under 
subdivision 2 above referred to a prima facie case was made of intent to 
defraud and knowledge on the part of the defendant of insufficiency 
of funds or credit with the bank. 
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The evidence also sufficiently shows prima facie that the check was 
given for meats sold to the defendant, and that at least some of the 
goods sold on the faith of the check were delivered at the time the check 
was given. In the absence of any evidence on the part of the defendant 
we are satisfied that a prima facie case was made. 

It is also insisted by counsel for defendant that error was committed 
in the admission of evidence. The state offered copies of certain bank 
book records, and it is contended that the original book should have been 
produced. Section 4189b, Stats. provides: 


“Whenever any evidence shall be required in any court or before any 
officer from the books of any bank or banker doing business at the time 
any action or proceeding is ready for trial or hearing, copies of entries 
therein, when verified by the affidavit or the testimony of an officer of 
the bank, stating that the book is one of the ordinary books of the bank 
used in the transaction of its business, that the entry copied was originally 
made therein at the time of its date and in the usual course of the business 
of the bank, that there are no interlineations or erasures, that the book 
is in the custody or control of the bank, that the copy has been compared 
with the book and is a correct copy of the entries made therein, shall be 


prima facie evidence in all legal proceedings of such entry or entries. 
* * *? 


The copies offered were properly verified by the testimony of an officer 
of the bank so as to make such copies competent under the statute ; there- 
fore there was no error in admitting the evidence. We find no preju- 
dicial error in the record. 

The judgment is affirmed. 


BELGIAN MORATORIUM. 


Goldmuntz v. Spitzel, New York Supreme Court. 170 N. Y¥. Sup. 467. 


A bill of exchange drawn, delivered and accepted in Belgium, for 
goods purchased there and payable in Belgium, is regulated by the 
law of that country and cannot be enforced in New York, pending 
moratorium for the period of the war, decreed by the king of Bel- 
gium. 

Action by one Goldmuntz ‘against one Spitzel. Judgment dismissing 
complaint without prejudice. 

WEEKS, J. Belgian “moratoria” are pleaded as a defense to an action 
on a bill of exchange. The bill was executed, delivered, and accepted in 
Belgium for diamonds purchased there, and was payable at Antwerp, 
Belgium, on September 5, 1914. Although all parties to the litigation are 
naturalized citizens of the United States and are now residing in the 
city of New York, the defendant firm, at the time the bill was accepted, 
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was engaged in business in Belgium, and the defendant, Spitzel, continued 
to maintain a domicile in Belgium until August 31, 1914, when he returned 
to the United States, arriving here October 11, 1914. After its due date the 
bill was presented for payment to the defendant in the city of New York 
and payment thereof refused. 

It is the claim of the defendant that the date of payment was extended 
by virtue of certain decrees of Albert, King of Belgium, commonly 
known as “moratoria.” After the invasion of Belgium by the Germans, 
the King of Belgium, on August 4, 1914, was authorized by the Parlia- 
ment, among other things, “to suspend the execution of civil and com- 
mercial obligations.” Pursuant to such authority a royal decree was 
promulgated on August 6, 1914, as the law of the kingdom, as follows: 


“The time during which must be made protests and all acts preserving 
legal rights for all negotiable instruments, signed before the publication of 
the said decree of the 2d of August, is extended to and including the 15th 
of September, 1914. Payment cannot be demanded from the indorsers 
and other persons liable therec during this period. During this same 
period the holder is exempted from the obligation of requiring payment 
on the day of maturity. He is obligated to notify the debtor, or the 
principal liable, that the obligation can be paid at the domicile of the 
holder. Interest will be due from the date of maturity to the time of 
payment.” 


Similar decrees were promulgated from time to time until January 21, 
1915, when the time for the presentation and enforcement of negotiable 
instruments was further extended “for the duration of the war.” Upon 
these facts it is clear that the contract was one made in Belgium, to be 
performed in Belgium, and as such it must be construed and enforced 
according to the law of that country. Hibernia National Bank v. La- 
combe, 84 N. Y. 376, 38 Am. Rep. 518. Goldmuntz v. Spitzel, 91 Mics. 
Rep. 149, 154 N. Y. Supp. 1025; Amsinck v. Rogers, 189 N. Y. 252, 82 
N. E. 134, 12 L. R. A. (N. S.) 875, 121 Am. St. Rep. 858, 12 Ann. Cas. 
450. In considering a similar question, in the Matter of Lazard Fréres, 
~ N. Y. Law Journal, November 30, 1914, ex-Judge Edgar M. Cullen, as 
arbitrator, said: 


“It seems to be the settled law that the maturity of a bill is determined 
by the law of the place at which payment is to be made. The time for the 
payment of a bill is to be calculated according to the law of the country 
where the bill is made payable. Byles on Bills, § 404. See, also, Pierce 
v. Indseth, 106 U. S. 549, 1 Sup. Ct. 418, 27 L. Ed. 254; Bowen v. Newell, 
13 N. Y. 290, 64 Am. Dec. 550; Daniel on Negotiable Instruments, § 896. 
* * * It is true that neither of the parties foresaw or even imagined 
the breaking out of the great war in Europe and the financial panic occa- 
sioned thereby. * * * But under the contract that was actually made 
the parties took the risk of the maturity of the bills being affected by 
holidays and the like which might be proclaimed after the bills were drawn 
(in this state we had a two days’ holiday at the time of the reception of 
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Dewey’s fleet), and, I think the same rule must apply to the extraordinary 
legislation and action of the British government caused by the war.” 


Discussing the effect on a bill of exchange of a French moratorium 
' similar to the one in question in Roquette v. Overman (1875) L. R. 10 
Q. B., 525, Lord Chief Justice Cockburn said: 

“The effect of the exceptional legislation in question was to substitute, 
as the time of payment, the expiration of the period of grace afforded by 
it for the time specified in the bill, and to suspend till then the legal 
obligation of the acceptors to pay.” 

It follows, therefore, that there must be judgment for defendants, dis- 
missing the complaint, with costs, but without prejudice to the right of 
plaintiff to bring a new action after the expiration of the moratorium of 
January 21, 1915, or sooner termination of said moratorium by lawful 
decree. 

Submit findings and decision. 


ALTERATION OF NOTE. 


Wright v. O’Brien, Appellate Court of Indiana, April 30, 1918, 119 N. E. Rep. 469. 


Altering a promissory note so as to postpone the date of payment 
constitutes a material alteration and renders the note unenforceable 
against the maker, who had no knowledge of the alteration, even 
though his obligation was not thereby increased. 


Appeal from Superior Court, Lake County ; Walter T. Hardy, Judge. 

Action by William Wright, receiver of the Indiana Trust & Savings 
Bank, against James H. O’Brien. Judgment for defendant, and plaintiff 
appeals. Affirmed. 

L. V. Cravens, of Hammond, for appellant. Patterson & Crites, of 
Indiana Harbor, for appellee. 

BATMAN, P. J. This is an action by appellant against appellee on 
a promissory note. The complaint is in a single paragraph, with the note 
in suit as an exhibit. Appellee filed an answer in two paragraphs, which 
was duly verified by his oath. The first paragraph is a denial of the 
execution of the note. The second paragraph admits the signing of the 
note, but alleges that since he so signed the same, it has been altered 
in this, that the year date thereof has been erased in part, and other and 
different figures substituted, thereby causing said note to bear a date one 
year later than the original and true date borne by it when he signed the 
same; that said alteration was made without his knowledge or consent; 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 35. 
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and that the note sued upon is not his act and deed. To the second 
paragraph of said answer appellant filed a demurrer for want of facts, 
together with a memorandum, stating, in substance, that it does not 
set forth facts showing a material alteration of such note, but shows 
on its face that the alleged alteration was not material, and that appellee 
was not injured, or his liability increased thereby. This demurrer was 
overruled, and appellant duly excepted. He then filed a reply to said 
second paragraph of answer in four paragraphs. The first paragraph 
of such reply is a general denial. The second paragraph alleges that after 
the date of the alleged alteration of said note appellee agreed to pay the 
same ; that he thereby waived any defense that he might have had thereto 
by reason of such alteration, and is now estopped from denying liability 
thereon by reason of such alleged change. The third paragraph alleges 
that the change in the date of said note, if the same was made, was made 
with the consent of appellee. The fourth paragraph alleges, in substance, 
that at the time of the signing of the note sued on, one Charles E. Fowler 
was president of the bank of which appellant is now receiver; that by 
reason of such fact it was unlawful for him to borrow money therefrom; 
that in order to evade the law and procure an indirect loan from said 
bank, he procured appellee to sign the note in suit as an accommodation 
note, on a promise that he would pay the interest thereon, until such time 
as he was able to pay the same, and, being president of said bank, would 
use his influence to prevent appellee from being pressed thereon, or re- 
quired to pay the same; that such arrangement was wholly in violation 
of law and a fraud on said bank; that, by reason of appellee’s delivery 
of said note to said Fowler for such purpose, he cannot now take advan- 
tage of such fraud, and disclaim liability on said note on account of said 
alleged alteration of the date. Appellee filed a demurrer to each of the 
second, third, and fourth paragraphs of said reply, which was overruled 
as to the second and third paragraphs, and sustained as to the fourth. 
Said demurrer was accompanied by a sufficient memorandum to require 
a consideration of the question, based on the action of the court in sus- 
taining such demurrer to said fourth paragraph of reply. The cause was 
submitted to the court for trial without the intervention of a jury. At the 
close of appellee’s evidence, appellant moved for judgment in his favor, 
for the reason that appellee had failed to sustain either paragraph of his 
answer. This motion was overruled, and at the conclusion of the trial, 
judgment was rendered in favor of appellee. Appellant filed his motion 
for a new trial, assigning as reasons therefor that the court erred in over- 
ruling his motion for judgment, and that the finding and judgment of the 
court was not sustained by sufficient evidence, and was contrary to the 
law and the evidence. This motion was overruled, and appellant has ap- 
pealed, alleging that the court below erred: (1) In overruling his de- 
murrer to the second paragraph of appellee’s answer; (2) in sustaining 
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appellee’s demurrer to his fourth paragraph of reply; (3) in overruling 
his motion for a new trial. 

Appellant, in support of his first-assigned error, insists that the change 
in the date of the note in suit, as alleged in said second paragraph of an- 
swer, is not a material alteration, as it does not increase appellee’s liabil- 
ity, or otherwise injure him. He cites the case of Holthouse v. State 
(1911) 49 Ind. App. 178, 97 N. E. 130, as supporting his contention, and 
quotes from page 184 of the opinion. In the case of John Kindler Co. 
v. First National Bank (1915) 61 Ind. App. 79, 109 N. E. 66, this court 
expressly disapproved such portion of said opinion, and held that, if an 
alteration of a note is such as to transform the instrument, so that it is 
‘not the same in legal effect as the instrument executed, the alteration 
may be material, even though the burden of the complaining party is 
not thereby enlarged. It is a well-recognized rule that a change in the 
date of a note, whether it postpones or accelerates the time of payment, 
is material, and constitutes an alteration, which will vitiate the same. 
2 C. J. 1203. In harmony with such rule this court has held that the 
alteration of a note after its execution, so as to postpone the date of pay- 
ment, is a material alteration, and cannot be enforced against a surety, 
if done without his consent. Brannum Lumber Co. v. Pickard (1904) 
33 Ind. App. 484, 71 N. E. 676. This is an authority against appellant’s 
contention, as the rule therein stated as to the effect of an alteration of 
a note is equally applicable to the facts of this case, notwithstanding the 
fact that appellee was the sole maker of such note, instead of a surety 
thereon. 

Appellant also insists, in further support of his first assigned error, 
that the word “signed” as used in said second paragraph of answer is 
not equivalent to the word “executed,” and for that reason such answer 
is insufficient. As the memorandum filed with such demurrer in com- 
pliance with clause 6 of section 344, Burns 1914, fails to specify such de- 
fect, it is waived in this court. Hedekin Land, etc., Co. v. Campbell 
(1915) 184 Ind. 643, 112 N. E. 97. We conclude there was no reversible 
error in overruling the demurrer in question. 

Appellant’s second assignment of error relates to the action of the court 
in sustaining a demurrer to his fourth paragraph of reply. This para- 
graph sets up an alleged arrangement between appellee and the president 
of the payee of the note in suit, whereby such president could borrow 
money from such bank by means of such note in violation of law, and at- 
tempts to predicate an estoppel on such fact. There is no allegation of any 
agreement or the extension of such note by an alteration thereof. It is 
manifest that appellee’s participation in such alleged unlawful act would 
not estop him from setting up a defense to such note, wholly unrelated 
thereto . We are unable to see any connection between the alleged un- 
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lawful act in the procurement of such loan and the alleged alteration of 
such note, and therefore conclude that the court did not err in sustaining 
a demurrer to said fourth paragraph of reply. 

We find no reversible error in the record. 

Judgment affirmed. 


USURIOUS NOTE. 


Manchester National Bank v. Herndon, Court of Appeals of Kentucky. June 14, 
1918. 203 S. W. Rep. 1055. 


At the time when the defendant delivered his note for $3,000 
to the plaintiff bank he also gave his note for $1,000 to the plaintiff's 
cashier. The latter note was payable to the cashier, who held it for 
the bank, and was given as a bonus for making the $3,000 loan. 
Under the Virginia Code, which forfeits all interest where usury 
has been charged, it was held that the bank could not recover on 
the $1,000 note nor collect any interest on the $3,000 note. 

Appeal from Circuit Court, Scott County. 

Action by the Manchester National Bank against Charles T. Herndon. 
Judgment for defendant, and plaintiff appeals. Affirmed. 

Jas. F. Askew of Georgetown, Robert B. Franklin and Robert C. Tal- 
bott, both of Lexington, and Jos. P. Sadler of Richmond, Va., for 
appellant. Saml. M. Wilson of Lexington, and Wm. P. De Saussure 
of Richmond, Va., for appellee. 

MILLER, J. The appellant, the Manchester National Bank, is a 
banking corporation created under the banking laws of the United 
States with its place of business in Richmond, Va. In June, 1913, the 
Manchester National Bank instituted this action in the Scott Circuit Court, 
against the appellee, Charles T. Herndon, upon five promissory notes 
aggregating, with interest, something over $8,000. The several notes 
which were made the basis of the action may be briefly described as 
follows. (1) A note dated February 7, 1913, for $3,414.20; (2) a note 
dated February 28, 1913, for $486.63; (3) a note dated March 7, 1913, 
for $1,307.17; (4) a note dated March 31, 1913, for $1,149.43; and (5) 
a note dated April 8, 1913, for $1,623.42, These five notes did not rep- 
resent original transactions, but in each instance the note was the culmina- 
tion of a series of renewals. An attachment was taken out and levied upon 
a farm of about 118 acres of land in Scott county, owned by Herndon. In 
his answer Herndon alleged that the second and fourth notes above de- 
scribed wholly represented usury exacted from him by the bank; and that 
the accumulated interest contained in the first note was tainted with usury, 
and for that reason no interest at all can be collected thereon under 


WOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 500. 
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section 2822 of the Virginia Code of 1887. Herndon further answered 
that the Manchester National Bank was not a bona fide purchaser of these 
notes for value, in due course, and without notice, but that it had acquired 
all of them under such circumstances as charged it with notice of the 
usury therein. 

In the meantime Herndon sold his farm; and, in order to make a title 
to the purchaser, he paid the notes sued on with interest, aggregating 
$8,436.07, under an agreed order reciting that there was still a contro- 
versy between Herndon and the bank as to the latter’s right to have and 
retain (a) the sum of $623.03, which was the accrued interest upon the 
first note sued on, which was originally given for $3,000; (b) the sum 
of $514; being the second note above described for $486.63, with the 
interest thereon; and (c) the further sum of $1,209.80, being the fourth 
note sued on, with interest, having been originally given for $1,149.42. 
It will thus be seen that the third and fifth notes sued on have been 
eliminated from this action, and that the controversy now between the 
parties relates alone to the first, second, and fourth notes above described. 

Herndon contends that, when he executed the first note, which was 
originally given for $3,000, the bank required him to execute to it, as a 
bonus for the loan, another note for $1,000, which is now the fourth note 
sued on, which, with interest, amounts to $1,209.80, and, further, that 
since the note for $3,000 embraces accrued interest aggregating $623.03, 
the bank is not entitled to recover either $1,209.80 or $623.03, since 
they both represent usury upon the original note for $3,000. This claim, 
as above stated, is based upon the Virginia Code, which forfeits all 
interest where usury has been charged. 

The appellant, the Manchester National Bank, is the successor of the 
Bank of Manchester, a state bank. The original note for $3,000 was 
given to the Bank of Manchester. Simultaneously with the execution 
of the note for $3,000 to the Bank of Manchester, and, according to 
Herndon’s claim, as a part of the transaction, he executed the note of 
$1,000 (now $1,209.80) to Clarence Vaden, who was then the cashier 
of the Bank of Manchester. The appellant contends that the note for 
$1,000 represented a private transaction between Herndon and Vaden, 
and that the Bank of Manchester had nothing to do with it; and that 
it was finally bought by the appellant for value and without notice of 
its infirmity. The circuit court sustained the contention of Herndon 
as to each of these claims by directing a recovery thereof from the bank, 
which now appeals, complaining that the court was in error in allowing 
Herndon to recover any one of these claims. It is clear that Herndon’s 
right to recover the first item of $623.03, which is the accrued interest 
on the note for $3,000, is dependent upon his right to recover the third 
item in controversy, which represents the original alleged bonus note for 
$1,000, which, when finally paid, amounted to $1,209.80. If the note for 
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$1,000 was given as a part consideration for the original loan of $3,000, 
it clearly constituted usury, which, under the Virginia Code, would 
exclude both the first and the last items now in controversy. 

A great deal of testimony has been taken upon the genesis of the 
$1,000 note, and several explanations have been suggested in connection 
with this transaction. Without, however, going into a detailed state- 
ment of these numerous transactions, we think the finding of the 
chancellor, to the effect that the note for $1,000 was given as a part of 
the transaction in which the $3,000 were loaned to Herndon by the Bank 
of Manchester, is supported by the proof, and that in that transaction 
Vaden represented his bank. 

It is insisted, however, that when the plaintiff as a national bank 
succeeded the Bank of Manchester and took over its assets for a con- 
sideration it became a bona fide purchaser for value and without notice 
of the usury contained therein. Vaden testified that he did not enter the 
note for $1,000 on the books of the Bank of Manchester, but put it in 
an envelope and kept it in his possession with other assets of the Bank 
of Manchester until some time in February, 1910, when he took it out 
of the envelope and turned it over with the other assets to the Man- 
chester National Bank, and that the Manchester National Bank did not 
allow him anything for it, but placed it to the credit of the Bank of 
Manchester. Clearly the note for $1,000 was never the property of 
Vaden; it belonged to the Bank of Manchester, and was turned over, 
along with the other assets of that bank, to its successor, the plaintiff 
in this action. 

And it is further claimed that, although Vaden was the vice-president 
of the appellant and was the active man in converting the Bank of 
Manchester into a national bank, his notice of the note’s infirmity cannot 
be imputed to the appellant bank because Vaden was acting in his own 
behalf. This, however, erroneously assumes that Vaden was acting for 
himself. We think the circuit court was fully justified in its conclusion 
that Vaden represented both banks, and that he did not represent him- 
self at any time in connection with the note for $1,000; and, that being 
true, the rule that when a bank officer is personally interested in a note 
or other matter pertaining to the bank’s affairs his knowledge is not to be 
imputed to his bank because his interest is best served by concealing it 
has no application here. This question was considered at length by this 
court in the late case of the Ohio Valley Banking & Trust Co. v. 
Citizens’ National Bank, 173, Ky. 640, 191 S. W. 433, where it was 
pointed out that the exceptional rule, which does not impute the officer’s 
knowledge to his corporation when the officer is acting in his own interest 
does not apply when the same officer acts for both corporations. See, 
also, Citizens’ Savings Bank v. Walden, 52 S. W. 953, 21 Ky. Law Rep. 
739; Mutual Life Ins. Co. v. Chosen Friends Lodge, 93 S. W. 1044, 
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29 Ky. Law Rep. 394. Vaden was not only the cashier of the Bank 
of Manchester, but he was, perhaps, the most active of all concerned 
in the reorganization of that bank as the Manchester National Bank, 
and was its vice-president. Under these conditions Vaden’s knowledge 
will be imputed to appellant; and, thus having notice of the infirmity in 
the notes, it was not, under the Virgina Negotiable Instrument Law, 
a holder in due course. Subsection 52 of section 2841A of the Code 
of Virginia (Va. Acts 1898, p. 896). 

The remaining item in dispute: consists of a note originally drawn 
on December 8, 1910, for $428.50, which, with interest thereon, aggre- 
gates $514.69. This item of $428.50 was made up of two notes for $150 
each; some of the accrued usurious interest on the notes for $1,000 
and $3,000, respectively, amounting to $100.75; interest on the two 
notes for $150 each amounting to $16.63; and an overdraft of $11.12. 
In giving judgment upon this item, the circuit court gave the appellant 
a credit for the overdraft of $11.12. That portion of this item is there- 
fore not now in controversy. 

The chief controversy is over the two notes for $150 each. Appellant 
contends that it paid full value for these notes, and without notice of any 
infirmity embraced therein; and, without attempting, in any way, to 
direct the court’s attention to the particular proof relating to this item, 
in its brief it merely invites the court to examine the record, consisting 
of more than a thousand pages of proof, “to determine whether all or 
any of the items that went into the note for $428.50 were without con- 
sideration, as claimed by the defendant Herndon.” As to its coritention 
that it acquired this note for value, without notice of its infirmity, and 
in due course, appellant stands in the same position it occupied with 
respect to the other two items, and what has been said above upon those 
subjects applies equally here. The proof as to this item is somewhat 
confused, due probably to the appellant’s method, after the merger of 
the two banks, of carrying Herndon’s account partly on the books of 
the appellant, of which it sent him statements, and partly on the books of 
the Bank of Manchester, then in the appellant’s possession, but of which 
it sent Herndon no statements. At first Herndon seems to have been 
under the impression that these two notes for $150 each had been 
superseded by two subsequent notes aggregating about $2,500; but, after 
a more complete investigation Herndon became satisfied that he was 
mistaken in his first impressions. He complained that he had never been 
credited with the proceeds of these two notes; and the books of the 
bank showed that the first entry of these notes is of a renewal, in which 
he is credited with the proceeds of the new notes and charged with the 
payment of an old one. 

Vaden testified that he was under the impression the notes were dis- 
counted and the cash paid over the counter for them; but Herndon, 
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Mrs. Benet, and Bradley, the only persons who participated in this trans- 
action upon the part of the defendant, all testified that they never, at 
any time, received cash over the counter of the bank, except by check. 
Furthermore when called upon to give his note for $428.50, in which 
these two notes of $150 each were consolidated with other items, as 
above stated, Herndon protested, claiming there would have to be an 
adjustment of the matter upon a more thorough examination. 

At the time these notes were executed Herndon was at college, having 
little ready money, but certain expectations from the estate of his-father 
in Kentucky, and also from the estate of his grandmother. In order 
to get ready money from both of these sources, Bradley arranged with 
Vaden for Herndon to overdraw his account, giving Vaden from time 
to time a number of small notes for the bank’s protection. It seems 
that these notes were not discounted, but were held by Vaden for a 
short time until Herndon received sufficient money from the sources 
above indicated, which was placed to his credit, thus covering his over- 
draft at the bank. Vaden then returned the notes to Herndon, with the 
exception of these two for $150 each. Herndon remained at college 
until December, 1910, and received no statements from the bank until he 
called for them in April, 1911, when he got all of his monthly bank 
statements at one time. Upon examining: these statements, Herndon 
claimed he was entitled to this credit. 

While the proof upon this item is not entirely satisfactory upon either 
side, we do not feel justified in reversing the judgment. Where the proof 
is contradictory and the mind is left in doubt upon a question of fact, 
the finding of the chancellor will not be disturbed. Byassee v. Evans, 143 
Ky. 415, 136 S. W. 857; Kirkpatrick, Ex’r, v. Rehkoph, 144 Ky. 134, 137 
S. W. 862; Dotson v. Norman, 159 Ky. 786, 169 S. W. 527; Herzog v. 
Gipson, 170 Ky. 325, 185 S. W. 1119. 

Judgment affirmed. 


BANK NOT AUTHORIZED TO ACT AS EXECUTOR. 


German-Américan Bank of Baltimore v. Kopp, Court of Appeals of Maryland, 
April 2, 1918. 103 Atl Rep. 1009. 


The fact that a bank is authorized by its charter to “accept and 
hold all such trusts” as may be committed to it does not give it 
power to be appointed and act as executor of a will. 

Appeal from Orphans’ Court of Baltimore City. 


“To be officially reported.” 

In the matter of the estate of John Mahr, deceased. Application of 
the German-American Bank of Baltimore to be appointed executor, 
opposed by Louisa May and Mary C. Kopp. From an order denying the 
application the Bank appeals. Affirmed. 
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BRISCOE, J. John Mahr, late of Baltimore city, departed this life 
on the 27th of September, 1917, leaving a last will and testament, where- 
by he devised and bequeathed his estate to his two sisters, Louisa May 
and Mary C. Kopp, the appellees, on the record now before us. By 
his will he nominated and appointed the appellant, the German-American 
Bank of Baltimore, as his executor. The will was duly admitted to 
probate by the orphans’ court of Baltimore city, but the application 
of the appellant for letters testamentary upon the estate was denied by 
the orphans’ court, and its petition for letters was dismissed, upon the 
ground that the bank had no power or authority under its charter to act 
as executor. From this order the bank has appealed. 

The single question presented for consideration is whether or not, 
under a proper construction of the appellant’s charter, it has the power 
to act as executor under the testator’s will. It is conceded that at 
common law a corporation has no power to act as administrator or 
executor. 

In Georgetown College v. Browne, 34 Md. 450, it was held that a 
corporation could not become an executor, administrator, or exercise 
other fiduciary powers unless by special and express grant or by leg- 
islative power conferred upon it. Frostburg v. Lowdermilk, 50 Md. 175; 
Reed v. Balto. Trust Co., 72°Md. 535, 20 Atl. 194. 

The appellant was incorporated by the General Assembly of Maryland 
by chapter 222 of the Acts of 1872, and it is insisted that the right 
and power of the bank to act as executor is derived from and conferred 
by this charter. The claim is based upon section 5 of the act, setting 
out the general powers of the corporation, and it is as follows: That 
the said corporation shall have power to borrow money, receive money 
on deposit and pay interest thereon, and to loan money, or to discount, 
in accordance with bank usage, taking such security therefor, either real 
or personal, as the board of directors of said bank may deem sufficient ; 
may buy and sell bills of exchange, notes, bonds, or other securities; 
may accept and hold all such trusts as shall or may be committed to 
it by any person, or by the order and direction of any judge or any 
court or tribunal; may make such special regulations in reference to 
trust funds, special deposits, or savings left for safe-keeping as shall 
best aid the parties interested, receiving and allowing such legal rate 
of interest as may be agreed upon; may purchase such annuities and real 
estate as may be requisite for the immediate accommodation of its busi- 
ness; may issue letters of credit and other commercial obligations; and 
generally to do and transact a general banking business. 

While the language “may accept and hold all such trusts,” used in the 
charter, is somewhat broad and extensive, yet we cannot hold that it is 
sufficient, under the established rule of strict construction of corporate 
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charters, to include the word “executor,” especially when we are dealing 
with the construction of a bank charter. 

It is clear that the power here claimed is not expressly granted by 
the act, and it is well settled both upon principle and authority that 
a corporation can only exercise such powers as are expressly granted 
and conferred by the statute creating it. 

While the act of 1872 incorporating the appellant bank confers the 
power “to accept and hold all such trusts,” it nowhere in express terms 
confers the power to accept the office and appointment of executor. It 
is obvious, we think, that if the Legislature had intended to grant this 
power, they would have conferred it upon the bank in express and 
unmistakable terms, and not under the general and indefinite term “all 
such trusts,” as was used in the charter of the appellant bank. No 
such construction, therefore, can be given to the language used in the 
appellant’s charter as would include the authority to act as executor, 
and in view of the rule of interpretation of corporate powers, as stated 
herein, a corporation created by statute has no other powers than such 
as are specially granted or such as are necessary for the purpose of 
carrying into effect the powers expressly granted. The exercise of 
such a power as here urged is in no way essential or even necessary to 
the purpose of the existence of the bank, or in any sense incidental to 
the banking business, which the bank by its charter was empowered to 
carry on and conduct. 

Manifestly “an executorship” is a trust, and recently this power has 
been granted to many of the banking and trust companies of the state, 
but an examination of the statutes incorporating these banks will show 
that the power to act as executor, administrator, etc., was expressly 
granted by the statutes creating the corporation or by subsequent special 
statutes, passed for this purpose. 

The provisions of the act are that the corporation shall have power 
“to borrow money,” “receive money. on deposit and to pay interest 
thereon,” and “to loan money or to discount in accordance with bank 
usage,” and to take security therefor, either in real or personal property, 
“may buy and sell bills of exchange, notes, bonds or other securities,” 
“may accept and hold all such trusts as shall or may be committed to it,” 
and generally to do and transact a general banking business. It will be 
thus seen that the charter nowhere in express terms grants the power 
to act or to perform the office of an executor, and, as this power is 
not incidental to or necessary to the business of banking, it cannot be 
held to have been granted by the charter or included within its granted 
powers. 

It follows, for the reasons stated, that the order of the orphans’ 
court dated the 9th day of October, 1917, denying the appellant’s appli- 
cation for letters testamentary and dismissing the petition, was properly 
passed, and the order will be affirmed. 





Liberty Loans and Winning the War 


By Joun Price Jones, 
Assistant Director Publicity Department, Liberty Loan Committee. 


Everyone knows what a Liberty Bond is. This is an important 
fact in itself, considering that Liberty Bonds have been in existence 
for only a little over a year. Previous to this war very few Ameri- 
cans knew anything about bonds of any sort. In fact not more than 
350,000 people, out of more than 100,000,000 in the United States, 
owned a bond of any kind. 

Since the outbreak of the war we have had three Liberty Loan 
campaigns lasting thirty days each. In the first loan there were 
4,500,000 subscribers; in the second loan 9,500,000; and in the third 
more than 17,000,000. Thus in a total selling period of ninety days 
certainly not less than a fifth of our total population are holders not 
only of bonds but of the best and safest bonds in the world. This 
is a significant fact for the winning of the war. It is a significant 
fact for the future economic life of America. 

The bulk of our bond buying effort, however, lies ahead of us. The 
work in this connection which must be done before we can win the 
war is so important that it deserves pretty careful study and thought 
on the part of all our people. It ought to be universally realized that 
the great financial operations which make war possible are no longer 
the responsibility of a few but rather the universal and democratic 
task of every citizen whether poor or rich. 

The Treasury Department has announced that we may expect in 
the fall the biggest loan in history. Let us look back a minute at the 
loans which have already been raised and then consider the necessi- 
ties for the ensuing year which we must regard in turn as our personal 
responsibility. The first loan was launched in May, 1917. The Gov- 
ernment asked for $2,000,000,000; $3,035,226,850 were subscribed. 
The second loan was placed in October, 1917. The Treasury Depart- 
ment asked for $3,000,000,000 and accepted one-half of the oversub- 
scription ; $4,617,532,300 were subscribed and $3,808,766,150 were ac- 
cepted. The third loan was offered in April, 1918. The amount asked 
was $3,000,000,000 ; $4,170,019,650 were subscribed and all of the over- 
subscription was accepted. It will be seen, therefore, that the Ameri- 
can people have offered to the Government during a total period of 
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ninety days $11,822,778,800; and the Government has accepted 
$9,978,785,800. 

During the Government fiscal year which will end on the 30th of 
June, 1919, the Secretary of the Treasury estimates in round figures 
that the American people will need to spend for war purposes $24,000,- 
000,000. The Government hopes to raise $8,000,000,000 of this amount 
through taxation, which will mean a very substantial increase in taxes 
over the amount collected during the past year. If the Government is 
successful in this plan $15,000,000,000 will remain to be raised through 
the sale of Liberty Bonds. This means that the average person will © 
have to pay about one hundred per cent. more this coming year in taxes 
and will have to buy bonds to an amount somewhat more than fifty 
per cent. greater than during the past year. 

No American doubts for a moment that the financial plans of the 
Government will be successful. The President has said that we are in 
this war to the last man and to the last dollar if necessary. He has given 
our promise to the world that we are in this war to the utmost of our 
ability. Nothing in American history has been more certain than that 
our people are behind the President in this promise and high resolve. 
The raising of the money, therefore, to carry out this promise involves 
no new principle. It is simply the natural consequence of the agree- 
ment we have entered upon and no one would for a moment suggest 
that there was any teal argument as to whether or not we could raise 
$24,000,000,000 in the ensuing year. The only question which need con- 
cern us is the question of how this money can best be raised—how it can 
be raised so as to leave the industrial world in the healthiest condition 
and bring about the least possible disorganization in the lives of our citi- 
zens who are more and more nearly reaching the point where it can be 
said that all of them are engaged in tasks directly or indirectly bearing 
upon the winning of the war. a 

In a word, our problem is one of preparedness. The man who meets 
his bills regularly and without undue strain is the man who prepares to 
meet them well in advance. It is the worst possible financial inefficiency 
to spend until one finds oneself bankrupt; and yet it has been an un- 
fortunate characteristic of a great many Americans that they have never 
balanced their books until it was forced upon their attention that their 
debts were greater than their assets. One of the lasting advantages of 
this war will undoubtedly be that the simple fundamental principles of 
sound bookkeeping and intelligent thrift and saving will be more univer- 
sally recognized by Americans, poor and rich, as being essential to suc- 
cess, and in fact very closely akin to personal morality and right living. 

The three loans which have already been successfully placed have of 
course done much to prepare the American people for what lies ahead. 
The War Savings campaign has been of value as an educational work of 
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far reaching importance. It may be worth while to glance briefly at 
those campaigns to see what lessons they hold for us and to enable us to 
judge how far the money-raising methods of the country will necessarily 
change as the war goes on. It will be remembered that the First Liberty 
Loan was launched as an emergency measure with no particular prepara- 
tion. It was for $2,000,000,000 and this amount was subscribed by less 
than 5,000,000 people, out of 110,000,000 people, and involved consid- 
erable co-operation on the part of the banks, which, of course, should 
not be obliged to subscribe to loans to any very great extent because 
their funds are required to finance the great industrial and business or- 
ganizations which’ are devoting their energies to supplying the necessi- 
ties of war on a vast scale. The educational work of the First Liberty 
Loan was of an elementary character. It was necessary to explain to 
the people the nature of a bond and to describe to them in simple lan- 
gauge such investment features as security interest, principal, maturity, 
conversion and all the other essential characteristics of Government 
bonds, 

At the time of the second loan better preparation had made it pos- 
sible to put the advertising on a more substantial basis. A large number 
of our men had gone into the army and navy and consequently the fun- 
damental reasons for the purchase of Liberty bonds, namely, that they 
supply the money to equip and support our fighting men, had been 
brought home to the public in a personal and vivid way. By April, 
1918, so many of our men were under arms that the appeal of the Third 
Liberty Loan campaign was definitely established on a fighting basis. 
The advertising, the news, the features, were all built around the words 
and actions of our soldiers and sailors. Americans who had actually 
been at the front, and soldiers of our Allies who had been through nearly 
four years of fighting on the battlefields of France, were able to bring 
home to the American public the facts of war with all its hardship and 
tragedy, with all its hope and inspiration. 

In other words, the Liberty Loans have from the first been placed on 
a positive rather than a negative basis. The money has not been asked 
for to meet debts contracted by the Government. The money has been 
asked for as a positive fighting force leading directly to the support of 
our fighting men and consequently the saving of lives. The money has 
been asked for as a definite and necessary step towards a conclusive 
victory. 

So also in the War Savings campaign an effort has been consistently 
made to point out that war saving is life saving. Money in itself is 
nothing. It simply represents work done and material provided. A 
nation may have all the money in the world and still be unable to fulfill 
its destiny if it is unable to mobilize its man power for constructive labor. 
This war will be won not by dollars but by the labor of men and the in- 
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telligent direction of materials to the one great object in hand. Money 
is important because it is a convenient medium of measuring labor and 
materials. What a person temporarily gives up in buying Liberty Bonds 
is the fruit of somebody’s labor. When you buy a $100 Liberty Bond 
you make available to the Government $100 worth of someone’s labor, 
and by lending your money to the Government and refraining from spend- 
ing it at this time you make it possible for the Government to buy that 
labor to be applied directly to winning the war. If you spend that $100 
for something you do not need, you are compelling somebody to do 
$100 worth of work for you when you do not need it. The men at the 
front to need it. That is the sole consideration at the present time. 

Now we come to the Fourth Liberty Loan and the Fifth Liberty Loan 
and as many Liberty Loans as may be necessary until victory is achieved. 
No new principles are involved. The Liberty Bonds to be offered are the 
same transcendent security which it is a privilege for any person to pos- 
ses. These bonds, however, are to be offered in increasingly large quan- 
tities and the purchase made by each individual must be correspondingly 
great. It all comes down, therefore, to the surplus funds which, over 
and above actual living necessities, each of us will be able to accumulate. 
This means an increase in personal sacrifice in every family. It means 
that the time has come when the surplus money has been exhausted and 
when the savings of the people will be the real test of victory or defeat, 
the real test of the fundamental morale of the American people. 

The first three Liberty Loans developed a nation-wide enthusiasm fur 
the war. They brought about a splendid response. In some cases they 
brought out real personal sacrifice. It is probably fair to say, however, 
that in the great majority of cases the purchase of bonds during the first 
three Liberty Loans has not involved any real sacrifice. The amount 
which the Government has asked for has in each case been oversub- 
scribed. But comparatively few people have changed their scale of liv- 
ing to meet war conditions, except to a very moderate degree. In future, 
if the stupendous financial requirements of the Government are to be 
met, the men’ and women of America must give serious attention to sub- 
stantial alterations of their scale of living. This in turn involves not 
‘simply a financial readjustment, but also a continuation of the high 
spiritual purpose translated into action which has begun to be felt during 
the brief periods of Liberty Loan campaigns during the past year. Sac- 
rifices do not come simply through figuring up accounts with a pencil and 
paper. Great sacrifices over a long period of time are only possible if 
people are moved by a great fundamental spiritual purpose. 

The unalterable determination of the American people to win this war 
must be translated into a splendid and definite determination to con- 
sider the needs of our fighting men as paramount for the period of the 
war and to regard the financial needs of the Government as superior to 
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all other needs beyond these individual needs of personal health and war 
efficiency. 

A spirit of this kind is the best guarantee against hysteria and radical- 
ism in the saving program which the nation must adopt. It has been 
repeatedly stated by officials of the Government that business must have 
a fair return on its investment. It is obvious to all clear thinkers that 
economic efficiency demands that the business structure of the country 
should be maintained in the most efficient condition, if the tremendous 
industrial output which the war demands is to continue uninterrupted. 
Over and above this, however, the nation must go on a budget basis. 
Extravagance must be ruthlessly uprooted. 

It is time to consider in a sane and intelligent manner just what a 
sound economic basis involves for the average man or woman. Let us 
take the analogy of food conservation. The Food Administration has 
wisely counselled the public not to skimp in its food. Health and fight- 
ing efficiency both in France and behind the lines here at home demand 
that people should be well fed. Over and above this, however, the needs 
of our soldiers and sailors are paramount. They need wheat more than 
we do and consequently we have willingly cut down on our wheat supply. 
We have cut down on sugar, on meat, on scores of things which we do 
not need in pre-war amounts, in order to make it possible to give our 
fighting men the best that money can buy to support them in their splen- 
did work and supreme sacrifice. The same principles must apply to gen- 
eral economy. People must have light and air, respectable clothes to 
wear, reasonable amusements to keep up their spirits and their morale. 
Beyond this, however, is it not fair to say that our standard here at home 
has been set? The soldier and the sailor have only the necessities of 
life. They are supplied with simple and substantial clothes, simple and 
abundant food and with reasonable time for rest and diversion in a 
clean and simple way. On this basis they are fighting with their full 
strength and with the spirit that will inevitably bring victory. Do the 
fighters here at home need luxuries to help them in the great business 
of war which must be the business of all of us directly or indirectly? 
We can play the game fair if we buy what we need and only what we 
need. , 

A very practical application of this theory has to do with the keeping 
ofour accounts. A great many people spend more money than they need 
to spend simply because they do not know from day to day how much 
money they actually are spending. The experience of a great many suc- 
cessful business men has proved that a simple system of setting aside the 
surplus in your check book will solve your problem in a very satisfac- 
tory manner. This system for our present purposes should be described 
as the war account. If you are earning enough to permit a surplus 
in the bank above immediate needs, open a war account in your check 
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book. When you receive your salary, or your income, meet your cur- 
rent debts, allow for a necessary working balance at the bank, then deduct 
immediately from your regular account as large an amount as you pos- 
sibly can and place this to the credit of your war account, kept in a 
parallel column in your check book. 

Keeping your regular balance down in this manner to current needs 
prevents wasteful spending. It may seem in a way superficial and yet 
in thousands of cases it has proved itself in practice that if a man looks at 
his regular account and finds that it is low he will refrain from some ex- 
penditure which he would make if there were in his regular bank ac- 
count a substantial balance over immediate needs. Your war account 
should be regarded as an account of honor held in trust for the war uses 
of the Government and drawn upon only to meet taxes, payments on 
Liberty Bonds, or War Savings Stamps, or Y. M. C. A., or Red Cross, 
or some definite Government purpose. Whether you have a bank account 
or not your surplus over immediate needs belongs to your Government. 

The time for arguing with American people about the advisability and 
necessity of lending money to the Government has. very properly passed. 
It may be safely assumed that the great majority of the American people 
realize that the real truth of the matter is that in war time income does 
not really belong absolutely to the individual. The individual receives it 
in trust, every dollar of it, subject to the superior war needs of the 
Government. What is necessary for health and efficiency must be spent, 
the balance belongs, until victory is won, to the men at the front. 

Of course, everyone realizes the personal advantage of thrift as a 
basis for the building of success. There are some people to whom this 
argument appeals very substantially even in these critical times. While 
the needs of the Government and of our men in France and on the high 
seas settle the question with most of us as to whether or not we should 
lend our money and as to how much we should lend, there is still a very 
natural realization at the back of our minds that all this money put into 
Liberty Bonds is the accumulation of a reserve which is the first essen- 
tial step to personal success in a business way. Many men are buying 
Liberty Bonds and War Savings Stamps for their children to give them 
that little start in life which sometimes makes all the difference between 
success or failure, or at least between small success and success in a 
bigger way. The public will probably never have again such an oppor- 
tunity as is offered today through the medium of Government securities, 
paying a good interest and available in small denominations within the 
reach of every purse. While the patriotic impulse is the predominating 
and all sufficient one at this time, it is perfectly proper to have in mind 
that the men who will be successful in the future are those who are in- 
telligent enough to take advaritage of this opportunity to place their sav- 
ings in Liberty Bonds and War Savings Stamps. 
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Whatever the immediate motive, however, the greater spirit behind it 
is going to be more and more the determining factor in the success of this 
great branch of war endeavor. In order to give to the Government the 
money it needs, we must not save spasmodically ; we must actually con- 
secrate ourselves to the saving of dollars and labor and materials. Only 
in this way can we hasten the day of victory and thus avoid the needless 
expenditure of the lives of our fighting men. We must save persistently 
and greatly in order that our sacrifice may even remotely approach the 
sacrifice they are making. It means constant watchfulness; constant 
self-restraint. It is not going to be entirely easy at all times, but, after 
all, our part is so much easier than their part that there can be no ques- 
tion of our ultimate success in this great undertaking; and when saving 
begins to seem hard let us smile over it, as perhaps those fighting men 
would smile if they thought for a moment we could not do it. 

The Liberty Loans, as many of them as may be necessary until victory 
is won, will undoubtedly be as successful in the future as they have been 
in the past. The one great essential step which must be taken, however, 
to insure the overwhelming success which the American public demands 
of itself, is that the nation should go on a budget basis, that every family, 
every man and woman should go on a budget basis, that the great spirit 
of democracy, which has found its spokesman in our President, and which 
has awakened the people of all the great nations of the Allies to a higher 
realization of the objects for which they and we are fighting, should be 
applied to our personal lives, day after day, and translated into effective 
action for winning the war. We must bring our spirit of victory home 
to our own lives through personal sacrifice, through the avoidance of 
unnecessary expenditure, through the elimination of extravagance, and 
through the intelligent saving which will insure a healthy business and 
financial nation and at the same time produce the necessary money— 
the necessary labor and materials—speedily enough to prevent the waste 
of human life and guarantee an early victory. 





Modern Banking and Trust Company Methods 
BY 
WILLIAM McCHESNEY MARTIN, A.B., LLB. 


CHAPTER XXI (Continued) 


THE REAL ESTATE DEPARTMENT (Continued) 


MAKING LOANS ON REAL ESTATE 


One of the main functions of the real estate department is making 
loans secured by first mortgages or deeds of trust on real estate. In 
this the greatest care should be exercised, so as to reduce to a minimum 
the possibility of loss. The department should be especially careful to 
see that the borrower has legal title to the property he wishes to mortgage, 
and that the value of it is ample to cover the amount of the loan. Asa 
rule, the value of the real estate should be about twice the amount of 
the loan. It is also highly important to see that all the necessary papers 


are properly executed, so that the institution will be fully protected in 
case it should become necessary to foreclose under the mortgage. 

Loans on city real estate ‘are usually made for terms not exceeding 
three years, and those on farm lands for terms not exceeding five 
years. For such loans, a reasonable commission is generally charged, 
in addition to the prevailing interest rate. The interest is usually payable 
semi-annually. 


APPLICATION FOR LOAN 


When a person desires to borrow on real estate which he owns, he 
is first requested to sign an application blank. This form is usually 
similar to the following: 

ee 

I hereby appoint THE MODERN TRUST COMPANY my agent, to 
procure for me a loan of $ for a term of 
with interest at the rate of per cent. per annum; loan to be 
secured by the property described on the other side of this sheet, to 
which I hold perfect title, and I hereby agree to pay said agent a com- 
mission of per cent. as compensation for services in procuring 
this loan, and further agree to furnish at my own expense an abstract 
of title from some responsible abstracter, together with an opinion from 
some reputable attorney-at-law, and to pay for all acknowledgments and 
for recording all necessary papers, etc. 
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THE APPRAISEMENT 


After the application has been signed the next step is to have an 
appraisement of the property made. The form used for this may be 
printed on the other side of the application blank. The form generally 
used in appraising city real estate has been shown in Chapter XI of 
this work, to which the reader is referred. 

The form used for farm land usually provides for a diagram of the 
land and special information as to its location, topography, acreage, 
fertility, crops, live-stock, drainage, water, fences, terms of purchase, 
value of land and buildings, encumbrances, taxes, insurance, tenants if 
any, and certain personal information in regard to the borrower. 

In the case of city real estate, the appraisement is usually made by 
one of the salesmen in the real estate department, who is especially 
familiar with values in the vicinity where the property is located. The 
appraised value is generally understood to represent the fair and market- 
able value at the time the appraisement is made, taking into consideration 
the condition of the realty market, the season of the year, the future 
of the district, the relation of the particular property appraised to the 
surrounding property, etc. 


Loan SHOULD Be AvuTHORIZED By Executive COMMITTEE 


After the appraisement has been made, the application should be 
presented to the Executive Committee of the bank or trust company, 
for authorization, the same as other loans of the institution. If the 
application is granted, the real estate department is then advised to 
proceed with making the loan. 


CLOSING THE TRANSACTION 


The first thing necessary after the loan has been authorized is to 
obtain the Abstract or Certificate of Title to the property. When this 
is received, the real estate department has it brought down to date by a 
reputable title examiner, and then has its own or some reputable attorney 
go over it and render an opinion showing whether the borrower has per- 
fect title and whether there are any outstanding liens against the property. 
If this investigation proves satisfactory, it then draws up the principal 
note for the amount of the loan, the proper interest notes, and the form 
of mortgage or deed of trust necessary under the laws of the State where 
the bank or trust company is situated. If the property is improved, it 
should be insured for an amount satisfactory to the trustee or mortgagee, 
and the policies should be turned over to the real estate department. 
‘They should have attached what is called the “mortgage clause,” so 
that the department will be able to collect the insurance in case of loss. 
After this has been attended to, the principal note, the interest notes, 
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and the mortgage or deed of trust are signed by the borrower and properly 
acknowledged before a Notary. The mortgage or deed of trust is then 
recorded, and the abstract or certificate of title is continued so as to 
show the lien of record. The real estate department then makes up a 
statement of the transaction, deducting its commission and other expenses, 
and hands the borrower a check for the, proceeds. 

The appraisement, the certificate of title and opinion, insurance pol- 
icies, deed of trust, principal note and interest notes, are placed in an 
envelope, labeled, and then turned over to the Discount Department, to 
be filed with the other loans of the institution. 














SELLING REAL Estate LOANS 






Banks and trust companies, as a rule, sell many of their real estate 
loans to clients who seek such investments. It is a good plan to do this, 
as it enables the bank or trust company to turn its money over and thereby 
keep in a more liquid condition. 








Powers or NATIONAL BANKS TO MAKE REAL Estate LOANS 





State banks and trust companies, as a rule, have been permitted by 
their State laws to make loans on real estate as security. 

However, not until the passage of the Federal Reserve Act were 
national banks permitted to make real estate loans, and then only Na- 
tional banks located outside of central reserve cities were authorized 
to do so. Section 24 of the Federal Reserve Act authorizes any national 
bank not situated in a central reserve city to make loans secured by 
improved and unencumbered farm land situated within its Federal 
Reserve District or within a radius of one hundred miles of the place 
in which such bank is located, irrespective of district lines, and also to 
make loans secured by improved and unencumbered real estate located 
within one hundred miles of the place in which such bank is located, 
irrespective of district lines. However, no loan made upon the security 
of such farm land is permitted to be made for a longer time than five 
years, and no loan made upon the security of such real estate, as dis- 
tinguished from farm land, is permitted to be made for a longer time 
than one year. The amount of any such.loan must not exceed fifty 
per cent. of the actual value of the property offered as security, and a 
bank is only permitted to make such loans in an aggregate sum equal to 
twenty-five per cent. of its capital and surplus or to one-third of its 
time deposits. 























(To be continued) 





This department places at your service able legal talent 
asd experts on banking and financial matters. Inquiries 
jrom our subscribers are answered free. Name and ad- 
tdress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting a question it is cesential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 


paper or it, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


LIABILITY OF SAVINGS BANK CASHING CHECK. 


Editor, Banking Law Journal, 


Dear Six:—Will you kindly state through your Inquiry Department the liability 
of a savings bank, which cashes checks presented to it payable to and bearing the 
indorsements of depositors of the savings bank? 

The checks referred to are checks received by our depositors, drawn to their 
order on other banks than our own. They are endorsed by the payees, who are 
our depositors, before they are presented to be cashed. The signatures are the 
same as those which we have on file, but we do not trouble to identify the person 
who presents the check. As a check which is endorsed in blank is payable to 
bearer, would the bank be liable to the payee if it turned out that the check 
had been presented by another person? 

The following is the form of the check referred to: 


NATIONAL COMMERCIAL BANK 
New York, June 30, 1918. 
Pay to the order of, JounN SmirtH, 
Two Hundred ° No 100 Dollars 
$200 No/100 
JOHN BROWN. 


and on the back thereof appears the following endorsements: 


“John Smith”; and our own—‘“Pay to the 23” Ward Bank or order, Dollar 
Savings Bank. N. M. Kern, Treas.” Yours very truly, 
SUBSCRIBER. 
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Answer: It appears that the savings bank referred to in the above 
inquiry accommodates depositors and others by cashing checks drawn 
on different banks and payable to the order of a depositor of the savings 
bank. The latter first makes sure that the payee’s indorsement on a 
check is genuine, by reference to its own files, and then pays the check 
without ascertaining whether the party presenting the check is the payee 
and without making any inquiry to satisfy itself that the party presenting 
the check is entitled to receive the proceeds. The inquiry does not suggest 
any circumstances of fraud, under which the check might have come to 
the possession of the party presenting it. 

We will assume, therefore, that after the check was indorsed by the 
payee, it was stolen from his desk and that the thief presented it to the 
savings bank and had it cashed by the latter. In such a case the savings 
bank would not be liable to the payee of the check. Upon cashing the check 
the savings bank would become a holder in due course. The Negotiable 
Instruments Law, which is in force in New Jersey, provides that when 
“the instrument is in the hands of a holder in due course, a valid delivery 
thereof by all parties prior to him so as to make them liable to him is 
conclusively presumed.” In the circumstances recited it would be con- 
clusively presumed that the check had been delivered by the payee to the 
party who cashed it and the payee would not be permitted to prove 
the contrary. The same result would be reached if the check were lost 
by the payee after he had indorsed it and were cashed at the savings 
bank by the finder. This assumes that there is no circumstance present 
which should put the savings bank upon inquiry as to the right of the 
person presenting the check to have it in his possession. 

























FINEST INDIVIDUAL BANK BUILDING IN AMERICA. 








Mercantile Trust Company Building of St. Louis Enlarged and Improved on a 
Scale of Utility, Grandeur and Beauty Never Before Equaled— 
Record Broken Also in Portfolio Announcement. 










A handsome portfolio, 15 x 19 inches in size, and containing 24 
card-board pages, on which are pasted various advertisments used 
during the opening week of the new banking quarters of the Mer- 
cantile Trust Company of St. Louis, has been received at this office. 
As a work of art in the publicity line it is truly a gem, and as a direct 
appeal to the bankers and business men of the United States it virtu- 
ally stands alone. It not only shows the building up with artistic 
cuts, excellent taste and good language that it is the most superb 
bank building in the United States, but it intelligently and coherently 
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emphasizes the wonderful departmentized service of the Mercantile 
Trust Company, making it plain that the various departments are as 


nearly perfect as they can be made, and that the company has the 
facilities for making them so. 

The ten departments are the Banking Department, Bond Depart- 
ment, Corporation Department, Foreign Exchange Department, Real 
Estate Department, Real Estate Loan Department, Insurance Depart- 
ment, Safe Deposit Department, Savings Department and Trust 
Department. 

The officers and employees of the Mercantile Trust Company num- 
ber 356 persons, who are governed by a Board of Directors composed 
of twenty-eight business and professional men of the highest grade. 
The Board of Directors makes sure that every department is in the 
hands of persons specially skilled to properly administer it and meet 
the wants of the 95,000 patrons of the company. The institution 
was founded in the interest of depositors, and it has been built up with 
that idea solely in view. With safety first as the guiding principle, it 
has built around that high business aim a bulwark of service that 
places it beyond ordinary competitive lines, and insures it even a 
better growth for the future than it has had in the past. 


THE INVESTMENT SITUATION. 


Under date of July 15 the banking house of Knauth-Nachod & Kuhne 
of New York makes the following review of the investment situation: 


Investment conditions in the United States during the opening weeks of 
the new fiscal year have been marked by a somewhat increased demand. 
Security trading has been in moderate volume with a strong undertone and 
the sort of quiet buying which denotes belief in ultimately higher prices. 
Speculation has been held in check, and while money rates have been easier, 
the amount available for Wall Street usages has not been sufficiently enlarged 
to suggest that the banks have modified their policy of limited lending upon 
stock exchange collateral. This attitude is fully justified at this time, as 
the Government is taking $750,000,000 out of the banks every other week 
through sales of Treasury certificates of indebtedness. 

The investment outlook is, however, more reassuring than it has been at 
any time since the United States entered the list of belligerent nations. This 
is because the most troublesome money market settlement in the history of war 
finance was adjusted last month with nothing more disturbing than a 6 per 
cent call money rate. Such a rate is remarkable in view of the semi-annual 
payments this year—including contributions for charities, record Government 
tax payments, semi-annual dividend and interest disbursements, Treasury 
financing, and loans made to corporations—aggregating nearly $6,500,000,000. 
No such financial operations were ever financed by the American markets 
before, and the fact that they were adjusted this year without a ripple offers 
impressive proof of the soundness of our banking system which Sir Edward 
H. Holden, of London, says “surpasses in strength and in excellence any other 
banking system in the world.” However this may be, the experience of the 
last few months shows that the Federal Reserve Bank System is splendidly 
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adapted to American needs and that it provides a protection against money 
panics which was never available under the old system of unrelated and 
inflexible bank reserves. 


New Surprinc Recorps, NEw FINANCING AND THE War ENTERPRISE. 


Developments in the war area have been distinctly favorable to the markets 
which must be influenced largely by the ups and down of the military cam- 
paign until the conflict ceases. Ship construction in June broke all records 
with the delivery to the United States Shipping Board of 280,140 dead weight 
tons of steel and wooden ships. This was within 15,000 tons of the world’s 
record for monthly production made by Great Britain last May. There is 
abundant basis for expecting that a production of 3,000,000 tons for the year 
will be reached during 1918. This is of great importance, since shipping has 
become a vital war industry and must be strengthened in every way possible if 
American participation in the world conflict is to attain its greatest efficiency. 
Another important development has been the movement started to mobilize 
the country’s labor supply through the agency of the United States Employ- 
ment Service. This will put a stop to the indiscriminate bidding for labor 
and insure a better distribution of workers among the really essential indus- 
tries. The carrying out of this program means a materially enlarged produc- 
tion for the country as a whole. 

New financing is being arranged for by various industrial and railroad 
corporations, the total of such payments being, however, greatly restricted 
as compared with normal times. This is natural in view of the careful scrutiny 
of all applications by the Capital Issues Committee, which has rendered note- 
worthy service in freeing the markets from a burden of unnecessary financing. 
The June totals show an increase (as compared with last year) in bonds, 
notes and stocks brought out by railroad and industrial corporations of $190,- 

000. But similar issues for the last six months show a falling off for the 
year of more than $250,000,000. There are many corporations which will have 
to borrow heavily as soon as market conditions become at all favorable. But 
the reduced offerings of new securities has been an important factor in sus- 
taining the general bond market as the investment inquiry is much less than 
it ordinarily is in peace times, 

The Government has been purchasing war supplies at the rate of $40,000,000 
or $50,000,000 a day for its own account and for the account of its Allies. 
All the supplies are being purchased in the United States, so that the expendi- 
tures, great as they are, really help American industry. 


GENERAL TRADE CONDITIONS, GOVERNMENT CONTROL AND Crop Forecast. 


General trade is active in most sections. This is natural in view of the 
wage advances and the consequent increase in the spending power of the 
nation. Bank clearings show general gains over last year. The basic indus- 
tries are largely taken up with Government work and at some industrial cen- 
ters fully 75 per cent of the capacity of great mills are employed on rush con- 
tracts. This has led to intensive activity, which is likely to expand rather than 
to diminish as the Government’s military program is further developed. The 
advance in the price of copper metal from 23 cents a pound to 26 cents, 
effective until August 15th next, shows that the War Industries Board is 
disposed to deal fairly with producers in meeting the changed market con- 
ditions which now prevail. This increase will be of great assistance to the 
producers as it is necessary to increase production as far as possible and to 
safeguard the industry from the burdens incident to increased payrolls and 
higher freight charges. At the prices named, it is believed that the producers 
will clear a fair profit and that many small mines may be brought into pro- 
ductive service. Conditions in the steel trade are very largely influenced by 
war needs, as Government work is absorbing a very large proportion of the 
present production. Unfilled orders reported by the United States Steel Cor- 
poration at the close of June stood at 8,918,866 tons, as compared with 
11,383,287 tons at the same date last year. The increase during June was 
582,243 tons. 
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Consolidation of the four great express companies and their operation by 
a new corporation under Government control has emphasized the increase of 
Government regulation. A natural extension of this policy would be the taking 
over of the country’s telegraph and telephone systems, which may be 
thought necessary as a war measure. A situetion may arise which will make 
it necessary for the Government to assist public utility companies which are 
having difficulty in making both ends meet. These corporations, which render 
a very important service to the public, are in a position where their revenues 
are fixed by law, notwithstanding the fact that they are exposed to constantly 
increasing operating costs. It has been very difficult for the War Finance 
Corporation to extend the necessary assistance to these companies, owing 
to the provisions of the Act which make it necessary for the Corporation to 
restrict its advances for the most part to paper bearing the endorsement of a 
bank. It is evident, therefore, that the Corporation will not make direct loans 
to applicants, unless they give as security paper bearing a bank’s guarantee. 
Unless the law is changed, therefore, it is evident that the relief to be granted 
by the War Finance Corporation will be largely restricted. Notwithstanding 
this there is no doubt that this new agency of financial relief in a trouble- 
some money market will be of immense value, provided the necessary 
protection can be afforded. The only way out for the public utilities com- 
panies, therefore, is to obtain increased rates for fares and services at the 
hands of the various public utility commissions. This must be done if the 
a ~ are to render the sort of service to the public which is urgently 
needed. 

Crop conditions are still highly reassuring. There is apparently good 
basis for expecting very large wheat crops which may reach record propor- 
tions. In a considerable area the crops are a week or more ahead of time this 
season. High temperatures prevailing in some sections of the Middle West 
have done some damage. A lack of moisture has retarded progress in other 
states. But these vicissitudes, which are usually encountered, have not been 
nearly as serious this year as in previous years. The corn crop is doing splen- 
didly. There is also a fair prospect of raising a bumper cotton crop this year. 
The South is already very prosperous and should a record cotton crop be 
harvested it would do much to strengthen the financial position of that sec- 
tion of the country, which was hardest hit by the complications encountered 
at the outbreak of the European War. 


OvTLooK FoR INVESTMENTS. 


The outlook for the country as a whole is reassuring. War continues to 
be the overshadowing factor everywhere. This must be so until the world 
conflict ends and reasonable progress has been made towards the restoration 
of normal conditions. In the United States, however, there are a good many 
other things for investors to reckon with, as the country is doing a remarkable 
business and the growth of the thrift movement is adding enormously to 
the accumulation of great savings funds. Many savings banks are reporting 
record deposits, and since the wage-earning classes are earning more than 
they ever earned before it is reasonable to assume that notwithstanding the 
higher cost of living, the margin of savings for the average family of wage 
earners is showing a considerable increase compared with conditions prevail- 
ing at this time in other years. 


NEW I. B. A. PRESIDENT. 


The nominating committee of the Investment Bankers’ Association have 
named William G. Baker, Jr., for President of the organization next year. 
Mr. Baker is one of the founders of the banking firm of Baker, Watts & Co., 
of Baltimore, of which Sewell S. Watts and Edwin Levering are partners. 
The firm has been in existence nearly twenty years, is well known in invest- 
ment and financial circles, particularly as specialists in Government and mu- 
nicipal securities. The nominating committee’s choice of Mr. Baker for the 
Presidency of the Association will meet with popular approbation. 
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A book for every 
banker’s library 


SERVICE 
TO BANKS 


As an example of the breadth and thoroughness of 
our studies, we shall be pleased to send you our most 
recent publication ‘‘Internal War Loans of Belligerent 
Countries.” 


This book contains a careful analysis of the finan- 
cial status of the different nations. Further, it min- 
utely describes each issue of securities which these 
nations have floated, internally, since the war began. 


This book is undoubtedly the most comprehensive 
reference work of its kind. It is a book which every 
far-seeing banker should have in his investment library. 
It will be sent free to any officer of any bank upon 
request. In writing, please ask for LB-88. 


The National City Company 
National City Bank Building, New York 
CORRESPONDENT OFFICES 


Darton, Onto 
Mutual Home Bldg. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to 
the New York Clearing House for the week ending Aug. 4, 1917, and Aug. 3, 1918, respec. 


oom, together with a computation of the proportionate increase or decrease of deposits for 
e year: 





Loans and Loansand Legal Net Legal Net Deposits 



















Discounts Discounts Deposits Deposits Per cent 
Members of Federal Average Average Average Average of 

Reserve Bank ; 1917 1918 1917 1918 Inc. Dee, 
Bank of New York......... $41,793,000 $49,216,000 $37,143,000 $36,874,000 .... 4.7 
Bank of the Manhattan Co... 49,935,000 56,415,000 61,976,000 52,908,000 .... 14.6 
Merchants National ........ 23,549,000 29,111,000 094,000 22,013,000 9.5 ..., 
Mech. & Metals Nat......... 131,330,000 173,361,000 145,069,000 156,911,000 8.1 ..., 
Bank of America............ 35,374,000 30,859,000 34,054,000 24,562,000 .... 27.8 
National City Bank.......... 454,265,000 538,307,000 483,709,000 543,714,000 12.4 .... 
Chemical National Bank..... 53,119,000 78,815,000 50,392,000 61,891,000 22.8 .... 
Atlantic National............ 14,732,000 16,336,000 14,623,000 13,542,000 .... 7.3 
Nat. Butchers & Drovers.... 2,363,000 3,102,000 1,938,000 2,047,000 5.6 .... 
American Exchange Nat..... 98,969,000 113,992,000 95,128,000 86,825,000 .... 8.7 
National Bank of Commerce. 273,887,000 347,745,000 282,297,000 281,672,000 .... 2 

Sees 9,642,000 14,432,000 9,688,000 12,026,000 24.1 
Chatham & Phenix Nat...... 70,156,000 99,345,000 74,903,000 79,689,000 6.3 .... 
Hanover National........... 134,716,000 128,947,000 150,960,000 118,617,000 .... 21.4 
Citizens National............ 31,784,000 44,479,000 28,974,000 29,775,000 2.7 .... 
Metropolitan Bank.......... 17,666,000 26,788,000 16,489,000 27,369,000 65.9 .... 
Corn Exchange.............. 103,930,000 105,023,000 103,087,000 110,336,000 7. .... 
Importers & Traders........ 33,245,000 35,288,000 28,490,000 23,165,000 .... 18.6 
Wattenel. Pasi. ......ccsseces 170,994,000 200,831,000 161,822,000 140,207,000 .... 13.3 
East River National......... 2,722,000 2,928,000 2,881,000 2,909,000 SD aan 































Second National Bank....... 18,813,000 13,467,000 .... 12.9 
OO OS eae 162,976,000 241,861,000 168,081,000 138,538,000 .... 17.5 
Irving National.............. ,994,000 944,000 93,956,000 96,629,000 2.8 .... 
N. Y. County Nat........... 9,529,000 10,250,000 9,981,000 9,502,000 .... 4.7 
er 6,484,000 5,929,000 6,456,000 4,879,000 .... 24.4 
Chase National............. 245,920,000 303,608,000 262,565,000 260,438,000 .... 8 
Fifth Ave. Bank............ 17,078,000 16,644,000 18,082,000 17,006,000 .... 5.9 
Commercial Exchange........ 5,227,000 5,994,000 4,642,000 5,127,000 10.4 .... 
Commonwealth Bank........ 6,511,000 6,394,000 6,544,000 407, ian ae 
Lincoln National............ 19,072,000 16,678,000 19,002,000 15,928,000 .... 16.1 
Garfield National............ 10,223,000 11,368,000 9,450,000 9,816,000 3.8 
Fifth National Bank......... 6,873,000 7,704,000 5,924,000 5,772,000 .... 2.5 
Seaboard National.......... 43,615,000 46,430, 55,316,000 42,692,000 . 22.8 
Liberty National............ 72,504,000 70,712,000 70,742,000 63,218,000 10.6 





12,398,000 10,864,000 _—«:11,285,000 3.8 


Union Exchange Nat........ 12,505,000 
Nassau Nat. Bank Bklyn.... 12,098,000 13,843,000 10,737,000 9,873,000 


Coal & Iron National........ 10,528,000 






















oe: 






State Banks not 
Members of Federal 


Reserve Bank 
Greenwich Banx............ 13,246,000 14,667,000 13,445,000 14,450,000 7.4 
Peoples Bank..... i tia all a 3,071,000 3,779,000 3,031,000 3,367,000 11 


wery Bank..............++ 4,251,000 4,752,000 3,845,000 ‘ 
N. Y. Produce Exch......... 22,145,000 17,658,000 21,635,000 22.5 
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